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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 10 
(T.D. 84-237) 


Customs Regulations Amendments Relating to Caribbean Basin 
Initiative and Generalized System of Preferences 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
implement the provisions of the Caribbean Basin Economic Recov- 
ery Act which created an economic recovery program for nations of 
the Caribbean and Central America and provided for the waiver of 
duties until September 1995 on most products imported from any of 
the designated beneficiary countries. On January 5, 1984, the inter- 
im Customs Regulations were published as T.D. 84-14 in the Feder- 
al Register (49 FR 852). This present document, in part, sets forth 
the final regulations on the Caribbean Basin Initiative and, consist- 
ent with statutory differences, modifies the “imported directly” 
provisions of the Generalized System of Preferences to conform 
- them to the definition of “imported directly” used in the Caribbean 
Basin Initiative. 


DATE: This rule is effective on January 7, 1985. 


FOR FURTHER INFORMATION CONTACT: Operational Aspects: 
William L. Marchi, Duty Assessment Division (202-566-2957); Legal 
Aspects: Francis W. Foote, Esq., Classification and Value Division 
(202-566-2938); U.S. Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Subtitle A, Title II, Pub. L. 96-67, the Caribbean Basin Economic 
Recovery Act (the ‘‘Act”), commonly referred to as the Caribbean 
Basin Initiative (CBD, implements an economic recovery program 
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for nations of the Caribbean and Central America. The Act pro- 
vides for the waiver of duties until September 30, 1995, on most 
products imported from any of the Caribbean and Central Ameri- 
can countries designated as beneficiary countries. Beneficiary coun- 
tries must meet several criteria before the President is authorized 
to designate them as eligible under the CBI. Further, certain prod- 
ucts cannot be declared duty-free. Under other provisions of law, 
duty-free treatment can be withdrawn for articles imported in such 
quantities as to cause injury to a competing U.S. industry. A rule 
of origin specifies under what conditions articles will be considered 
products of a beneficiary country, and, therefore, entitled to duty- 
free entry. 

Pursuant to Presidential Proclamation 5133 dated November 30, 
1983 (48 FR 54453), the President designated the countries and ter- 
ritories or successor political entities set forth in the Annex to the 
Proclamation as “beneficiary countries’, thus conferring duty-free 
treatment for all eligible articles from those beneficiary countries. 
This action was effective with respect to all articles that were en- 
tered, or withdrawn from warehouse for consumption, on or after 
January 1, 1984, and on or before September 30, 1995. Presidential 
Proclamation 5142 of December 29, 1983 (49 FR 341), amended 
Presidential Proclamation 5133 and the Annex to that document to 
extend the benefits of the Act to additional Caribbean and Central 
American countries. 

To implement the duty-free aspects of the CBI, Customs pub- 
lished interim regulations as T.D. 84-14 in the Federal Register on 
January 5, 1984 (49 FR 852). The interim regulations provided for a 
60-day public comment period which was subsequently extended by 
a notice published in the Federal Register on March 8, 1984 (49 FR 
8600), to May 4, 1984. 

Numerous comments were received in response to the interim 
regulations. A particularly large number of comments were re- 
ceived on § 10.198 of the interim regulations which concerns the 
documentary evidence of country of origin and requires the submis- 
sion of a declaration of the manufacturer or exporter together with 
an endorsement thereof by the importer or consignee. In light of 
the comments received and the changes Customs deemed neces- 
sary, it was decided to modify the provisions of § 10.198 and repub- 
lish them as an interim regulation for further public comment. The 
document containing the modified § 10.198 is set forth elsewhere in 
this issue of the Federal Register. A complete discussion of the 
comments received and the analysis of those comments is con- 
tained in that document. The discussion of comments received on 
all other aspects of the interim regulations is set forth below: 
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Discussion OF COMMENTS 


A. Foreign Trade Zones 


Four comments were received concerning the manner in which 
foreign trade zones (FTZs) can be used for the purpose of adding 
value in the U.S. or Puerto Rico. These commenters were of the 
opinion that the interim regulations prevent or discourage the use 
of FTZs as production locations in contravention of the aim of the 
CBI which was both to create jobs in the U.S. and in the Caribbean 
Basin and to integrate the Caribbean Basin into the U.S. economic 
framework. One commenter suggested that, in order to embody the 
basic understanding and intent behind the CBI legislation, the fol- 
lowing principles should be accepted by Customs in interpreting 
the statute: (1) products which are considered to have originated in 
a beneficiary country and which meet the value-content require- 
ment at the time of entry will not be disqualified from duty-free 
treatment under the direct importation rule merely because they 
pass through an FTZ prior to entry, and (2) subject to the 15 per- 
cent maximum limitation, the cost or value of any materials pro- 
duced in a U.S. FTZ and included in an article may be counted 
toward the value-added requirement. Two commenters specifically 
recommended that § 10.195 be amended to provide (1) that US. 
FTZs be considered U.S. customs territory, (2) that temporary resi- 
dency, handling, or processing of otherwise qualified merchandise 
in an FTZ not disqualify previously added value or origin attrib- 
uted to a beneficiary country, and (3) that value added in an FTZ 
may, to the allowable limit, be included for purposes of determin- 
ing the total value added in beneficiary countries. One of these 
commenters further suggested that these stipulations should be 
subject to appropriate documentary and procedural controls to be 
established by Customs. 

As concerns the direct importation issue, a review has been made 
of prior rulings issued both under the GSP and in other contexts. 
The GSP rulings have concluded that merchandise which passes 
through an FTZ after exportation from a beneficiary developing 
country, but prior to entry, is considered to have been imported di- 
rectly for purposes of the GSP. In addition, in another ruling it was 
held that the 5-year limitation for merchandise to remain in a Cus- 
toms bonded warehouse commenced not on the date when the mer- 
chandise was transferred from an FTZ to the warehouse, but 
rather on the date when the merchandise originally entered the 
FTZ, which was the date of importation for Customs purposes. This 
latter ruling specifically revoked that portion of an earlier ruling 
which stated that “merchandise is deemed to have been imported 
into the Customs territory at the time of its constructive transfer 
from the zone” to the bonded warehouse. Since the clear implica- 
tion arising from these rulings is that merchandise does not lose its 
status of having been imported into the customs territory merely 
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from the fact that it subsequently passed through an FTZ prior to 
entry, Customs agrees that such merchandise would not be dis- 
qualified from CBI duty-free treatment by application of the direct 
importation requirement so long as the merchandise had been im- 
ported directly from a beneficiary country prior to its entry into 
the FTZ. Customs believes that it is not necessary or appropriate to 
amend § 10.193 of the interim regulations to clarify this point be- 
cause it was never considered necessary to amend the correspond- 
ing GSP regulation in this respect, and an otherwise direct impor- 
tation involving subsequent use of an FTZ prior to entry is covered 
by § 10.193(a) of the CBI regulations. 

With regard to the other comments and proposals made on the 
FTZ issue, Customs notes the following: 

Section 213(aX(1) of the CBI statute refers to the cost or value of 
materials “produced in the customs territory of the United States” 
as being includable in an article (up to 15 percent of the appraised 
value) for purposes of the value-added requirement. In light of this 
statutory language, and in consideration of the fact that under the 
Foreign-Trade Zones Act (19 U.S.C. 8la-81u), and the regulations 
issued thereunder (19 CFR Part 146), FTZs are treated as being 
outside the customs territory, Customs is of the opinion that there 
is no latitude to provide that the cost or value of materials pro- 
duced in a U.S. FTZ may be counted toward the value-added re- 
quirement. 

As to FTZs located in Puerto Rico, § 213(a)(1) of the CBI statute 
defines “beneficiary country” as including “the Commonwealth of 
Puerto Rico” for purposes of the value-content requirement but 
without any reference to the customs territory. Thus, the cost or 
value of a material produced in (and the direct costs of processing 
operations incurred in) an FTZ located in Puerto Rico may be 
counted toward that requirement. While this could result in un- 
equal treatment as between U.S. and Puerto Rican FTZs, this ap- 
pears to be unavoidable based on the special status of Puerto Rico 
under the statute. 

Finally, it would be inappropriate to provide in these regulations 
that FTZs are to be considered as part of the customs territory 
since this would create a direct conflict with the FTZ Act and the 
regulations issued thereunder. Nor can these regulations permit 
unrestricted processing in an FTZ since a substantial transforma- 
tion of an article in an FTZ located in the U.S. or Puerto Rico im- 
mediately prior to entry would cause the article to lose its status as 
a product of a beneficiary country. 

Therefore, in addition to allowing merchandise entered into an 
FTZ to be considered directly imported, the only points set forth in 
the comments to which Customs agrees are (1) that temporary resi- 
dency, handling, or processing (short of a substantial transforma- 
tion) of an article would be permissible and would not disqualify 
previously added value, and (2) that value added to an article in an 
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FTZ, subject to the statutory limitation as concerns U.S. materials, 
may be counted toward the value-added requirement. Because the 
CBI regulations do not mention FTZs and thus do not on their face 
preclude these conclusions, there does not appear to be any necessi- 
ty to amend those regulations to further clarify these points. Final- 
ly, it should be noted that the movement of merchandise into and 
out of FTZs under these circumstances would be subject to the doc- 
umentary and procedural controls established under the FTZ Act 
and under § 10.198(c\(3) of the CBI interim regulations. (As dis- 
cussed earlier, the document containing the modified § 10.198(c)(8) 
is set forth elsewhere in this isse of the Federal Register). 


B. Addition of Value in Puerto Rico 


Four comments were received concerning the role of Puerto Rico 
under the CBI, specifically as regards the addition of value to a 
partially manufactured article in Puerto Rico at the end of the 
manufacturing process (the “twin-plant” concept). These comment- 
ers stated either that the regulations do not address the question of 
the circumstances under which goods may enter Puerto Rico for 
the purpose of adding value, or that the regulations do not provide 
any guidelines concerning what types of controls will be exercised 
over the goods once they have entered Puerto Rico. The following 
specific proposals were made: 

1. The scope of activities in Puerto Rico should not be limited to 
the use of foreign trade zones or Customs bonded warehouse facili- 
ties. The regulations should provide for the provisional duty-free 
entry of merchandise for the purpose of adding value anywhere in 
Puerto Rico either under a bonding procedure (whereby a bond 
would be taken in an amount to cover the potential duty, with can- 
cellation of the bond upon presentation of documentary evidence to 
show that the merchandise after processing qualifies for CBI duty- 
free treatment) or for a period of up to 120 days pending the filing 
of a CBI entry for the finished goods. 

2. Customs should develop guidelines concerning (a) the type of 
supervision to be exercised over the Puerto Rican operations, (b) 
whether the article must remain in Customs custody, (c) how long 
the article may remain in Puerto Rico prior to formal entry, and 
(d) how Customs will verify that the processing in Puerto Rico has 
been accomplished as claimed. 

3. The regulations should clarify the following points: (a) that the 
entire 35 percent value requirement need not be satisfied when the 
article enters Puerto Rico from a beneficiary country in order to 
meet the imported directly requirement; (b) that value added in 
Puerto Rico and value added subsequently in a beneficiary country 
may both be taken into account when the article reenters Puerto 
Rico for further processing in order to meet the value-content re- 
quirement (this commenter also wants Puerto Rico to be specifical- 
ly mentioned in one of the examples in § 10.196(a) and on the decla- 
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ration of the manufacturer or exporter); and (c) that the portion of 
a process started in Puerto Rico and the portion executed in a ben- 
eficiary country may be taken into account together to meet the 
substantial transformation test. 

Under General Headnote 2, Tariff Schedules of the United States 
(TSUS) (19 U.S.C. 1202), the customs territory includes the Com- 
monwealth of Puerto Rico. Therefore, the procedures governing the 
importation and entry of merchandise into the U.S. are also appli- 
cable to Puerto Rico. Under present law, merchandise may be im- 
ported into the customs territory and may remain there without 
the filing of a consumption entry (at which time the dutiable status 
of the merchandise is normally determined) only under the follow- 
ing circumstances: 

1. Under 19 U.S.C. 1557 and 1562 and Part 114, Customs Regula- 
tions (19 CFR Part 144), merchandise may be sent to a Customs 
bonded warehouse for storage, cleaning, sorting, or repacking (i.e., 
for manipulation but not for manufacture). Such mechandise may 
be subsequently withdrawn from warehouse for consumption and, 
under 19 U.S.C. 1315, the dutiable status of the merchandise is de- 
termined at the time of withdrawal. Inasmuch as no manufactur- 
ing operation may be performed in these warehouses, there is a 
practical limit as to the amount of Puerto Rico value which may be 
added to the merchandise while in the warehouse. 

2. Under 19 U.S.C. 1811 and Part 19, Customs Regulations (19 
CFR Part 19), merchandise may be sent to a Customs bonded man- 
ufacturing warehouse. Under the statute and § 19.15, Customs Reg- 
ulations (19 CFR 19.15), imported merchandise subjected to a man- 
ufacturing process in such a warehouse may not be withdrawn for 
consumption but rather must be exported. 

3. Under item 864.05, TSUS, and § 10.31, Customs Regulations (19 
CFR 10.31), merchandise may be imported under a temporary im- 
portation bond (TIB) for repair, alteration, or processing (including 
manufacture). Although merchandise imported under a TIB does 
not remain in Customs custody (e.g., in a Customs bonded ware- 
house), the statute and regulations require that the imported mer- 
chandise be exported or destroyed under Customs supervision 
within 1 year (or within up to 3 years if extensions are granted) 
from the date of importation. Failure to export or destroy the mer- 
chandise within the required time period will subject the importer 
to the payment of liquidated damages. This provision effectively 
bars the addition of value of Puerto Rico at the tail end of the 
manufacturing process. 

Following passage of the CBI statute, section 213(a) thereof was 
amended by Public Law 98-573 which was signed by the President 
on October 30, 1984, to provide that, notwithstanding 19 U.S.C. 
1311, the products of a beneficiary country which are imported di- 
rectly from such country into Puerto Rico may be entered into a 
bonded manufacturing warehouse in Puerto Rico. The Public Law 
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also provides that the finished product may be withdrawn from 
warehouse for consumption and no duty will be imposed on the 
withdrawal of the product of such processing or manufacturing so 
long as the product meets the 35 percent value-content require- 
ment at the time of withdrawal. 

Customs believes that this amendment was specifically intended 
to allow processing or manufacturing in Puerto Rico at the tail end 
of the manufacturing process so as to enable a product to meet the 
35 percent value-content requirement. Moreover, since the amend- 
ing language refers specifically to 19 U.S.C. 1311, it appears that 
the intent was to allow the addition of such value in a Customs 
bonded manufacturing warehouse without the requirement for ex- 
portation; Customs does not believe that this amendment consti- 
tutes authority to establish new bonding procedures in addition to 
those established under 19 U.S.C. 1311. However, this amendment 
results in a significant change in the CBI rules of origin since a 
product could be substantially transformed in the warehouse so as 
to lose its status as a product of a beneficiary country but would 
still be entitled to duty-free treatment upon withdrawal provided 
that (1) the article entered in the warehouse was a product of, and 
was imported directly from, a beneficiary country, and (2) the arti- 
cle withdrawn from the warehouse meets the 35 percent value-con- 
tent requirement. 

As concerns the proposal to amend the CBI regulations to pro- 
vide for the provisional duty-free entry of merchandise for the pur- 
pose of adding value in Puerto Rico, Customs is of the opinion that 
there is no statutory authority which would permit such an amend- 
ment. Moreover, the need for such provisional duty-free entry 
would appear to be obviated by the CBI statutory amendment dis- 
cussed above which was passed after receipt of the comments. Nor 
does Customs believe that it is necessary to develop new guidelines, 
in these regulations or otherwise, concerning procedural controls to 
cover the addition of value in Puerto Rico; the existing statutory 
and regulatory procedures, e.g., as concerns the entry of merchan- 
dise in a Customs bonded warehouse and the withdrawal of mer- 
chandise therefrom, will control in these cases. The requirements 
concerning the documentary evidence of country of origin under 
the CBI, as set forth elsewhere in this issue of the Federal Register, 
specifically cover a case involving the addition of value in Puerto 
Rico after final exportation from a beneficiary country. 

As concerns the suggestion that the regulations should clarify 
three specific points, Customs is of the opinion that those points 
are covered by the basic CBI statutory and regulatory provisions 
and need not be further addressed. However, the following should 
serve to clarify those points: 

1. The entire 35 percent value requirement does not have to be 
satisfied when the article enters Puerto Rico from a beneficiary 
country in order to meet the direct importation requirement. The 
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value requirement and the direct importation requirement are sep- 
arate, and each must be satisfied for the imported article to receive 
CBI duty-free treatment. Therefore, neither requirement directly 
affects the other even though both requirements affect duty-free 
eligibility. 

2. Value added in Puerto Rico and value added subsequently in a 
beneficiary country may both be taken into account when the arti- 
cle reenters Puerto Rico for further processing in order to meet the 
value-content requirement. Neither the CBI statute nor the CBI 
regulations place any limitations on the extent to which, or the se- 
quence in which, value may be added in different beneficiary coun- 
tries (including Puerto Rico and the U.S. Virgin Islands). Customs 
does not agree with the suggestion to amend the regulations by 
mentioning Puerto Rico in one of the examples under § 10.196(a) 
and on the declaration. The mention of the Virgin Islands in the 
fourth example should be sufficient to cover Puerto Rico since both 
are mentioned together in the statute and regulations in the con- 
text of the value-content requirement, and Puerto Rico is clearly 
covered by the reference to “beneficiary country” on the declara- 
tion. 

3. As concerns the third contention, i.e, that the portion of a 
process started in Puerto Rico and the portion executed in a benefi- 
ciary country may be taken into account together to meet the sub- 
stantial transformation test, this is clearly incorrect as concerns 
the origin of an imported article. Whereas the value of materials 
which are the product of beneficiary countries may be cumulated 
between two or more beneficiary countries (for purposes of the 
value-content requirement), the origin of an imported article can 
only be attributed to one country. Therefore, an article which origi- 
nates in Puerto Rico and is subsequently processed in a beneficiary 
country will be entitled to CBI duty-free treatment only if it is sub- 
stantially transformed by the processing in the latter country so as 
to become a product thereof. 


C. Direct Importation From the U.S. Virgin Islands 


Four comments were received on the question of direct importa- 
tion from the Virgin Islands which concerns the statement at the 
end of § 10.195(b) that any value added in the Virgin Islands must 
be included in the article prior to its final exportation from a bene- 
ficiary country to the U.S. Each commenter opposed this limitation 
and made the following specific points: 

—The Virgin Islands will be prevented from engaging in tail- 
end processing operations, and this is contrary to the intent 
behind the inclusion of Virgin Islands value which was to 
allow the Virgin Islands to participate fully in the CBI; 

—Additional time and expense will be involved if an article 
must be returned to a beneficiary country from the Virgin Is- 
lands for exportation to the U:S.; 
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—The Virgin Islands will be prevented from establishing a 
transshipment industry; 

—The treatment of the Virgin Islands and Puerto Rico (the 
latter not being subject to this limitation) should be the same 
in the regulations since they are treated the same in the stat- 
ute; 

—Section 212(d) of the CBI statute was intended to allow in- 
sular possessions of the U.S. to obtain full benefits of the CBI, 
and this limitation nullifies that effect; 

—The Caribbean neighbors of the Virgin Islands have trade 
advantages under non-U.S. programs which are not available 
to the Virgin Islands; and 

—No witness testifying in respect of the proposed CBI legis- 
lation indicated that such a limitation would apply to the 
Virgin Islands. 

One commenter proposed that § 10.195 be amended to state that 
for purposes of CBI duty-free treatment the Virgin Islands shall be 
considered to be “U.S. Customs Territory”, that temporary residen- 
cy, handling, or processing of an article shall not disqualify previ- 
ously added values or origin attributed to a beneficiary country, 
and that value added in the Virgin Islands may be included for 
purposes of determining the total value added in beneficiary coun- 
tries. 

This issue arises because § 213(a)(1) of the CBI statute defines the 
term “beneficiary country” as including the Virgin Islands for pur- 
poses of the value-content requirement, and § 213(a)(1)(A) requires 
that the article be “imported directly from a beneficiary country” 
but does not make any reference to the Virgin Islands in this con- 
text. The statement at the end of § 10.195(b) of the interim regula- 
tion was inserted specifically to clarify the legal effect of these pro- 
visions as they apply to the Virgin Islands. As concerns the specific 
points made by the commenters, Customs notes the following: 

1. Under the CBI statute the Virgin Islands is not treated as a 
beneficiary country for the purpose of the direct importation re- 
quirement. Consequently, the Virgin Islands will be prevented from 
engaging in tail-end processing operations unless the article is re- 
turned to a beneficiary country prior to final exportation to the 
U.S. The clear statutory language is the best proof of legislative 
intent and militates against the argument that the intent was oth- 
erwise in this context. 

2. The Virgin Islands will not be prevented from establishing a 
transshipment industry, provided that it is a mere transshipment 
situation within the meaning of § 10.193 which concerns the direct 
importation requirement. 

3. Customs does not agree that the treatment of the Virgin Is- 
lands and Puerto Rico can be the same in all aspects of the regula- 
tions because they are treated the same for a particular purpose, 
that of the value-content requirement. Because Puerto Rico is part 
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of the customs territory and the Virgin Islands are not, each has a 
different status under the customs laws. 

4. Customs is of the opinion that § 212(d) of the CBI statute 
(which amended General Headnote 3(a), TSUS, to provide that im- 
portations from insular possessions under that headnote will not 
receive duty treatment less favorable than that accorded to CBI im- 
portations) is not inconsistent with the treatment of the insular 
possessions in the interim regulations. Application of the more lib- 
eral value requirement under General Headnote 3(a) (whereby 
items such as profit and indirect processing costs may be counted 
and which requires only 30 persent of the eligible value content to 
be of insular possessions origins) have been provided by Congress to 
ensure that this is the case. 

The argument that § 212(d) makes all insular possessions of the 
US., in effect, full CBI beneficiary countries does not appear to be 
correct. If this were true, (a) it would not have been necessary to 
refer separately to the Virgin Islands as being a beneficiary coun- 
try in the specific and limited context of the value-content require- 
ment, and (b) this would mean that materials or direct processing 
costs attributable to Guam, American Samoa, and other entities 
entitled to General Headnote 3(a) benefits could be counted toward 
the CBI 35 percent value-content requirement. There is nothing in 
the CBI legislative history which indicates that Congress intended 
such a result. 

5. The fact that some Caribbean neighbors of the Virgin Islands 
have trade advantages under non-U.S. programs (eg., under the 
ACP-EEC Lomé Convention) is not relevant to the question of the 
proper interpretation of the CBI statutory provisions. This argu- 
ment ignores the separate duty-free benefits accorded to the Virgin 
Islands under General Headnote 3(a), TSUS, which are not avail- 
able to other Caribbean entities. 

6. Customs does not agree with the assertion that no witness tes- 
tifying on the CBI legislation indicated that the limitation in ques- 
tion would apply to the Virgin Islands. To the contrary, the printed 
record of the hearings before the Subcommittee on Trade of the 
House Committee on Ways and Means, Serial 97-52, p. 69, reflects 
that there was specific testimony on this point on March 23, 1982. 
Although it was requested at that time that the bill be amended to 
avoid the limitation, the provisions of the CBI statute reflect that 
this proposal was not adopted. 

For the above reasons, Customs is of the opinion that the limita- 
tion at the end of § 10.195(b) is entirely consistent with the CBI 
statute and therefore must be retained. As concerns the specific 
proposals to amend § 10.195, Customs believes for the following rea- 
sons that such amendments are inappropriate or unnecessary: (a) 
the regulation cannot be amended to provide that the Virgin Is- 
lands shall be considered to be “U.S. Customs Territory” because 
this could be inconsistent with the terms of the CBI statute and 
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General Headnote 2, TSUS, (b) the regulation cannot authorize un- 
limited processing in the Virgin Islands because a substantial 
transformation of the article in the Virgin Islands would cause the 
article to lose its status as a product of a beneficiary country, and 
(c) although it is correct that temporary residency, handling, or 
processing (short of a substantial transformation) of an article in 
the Virgin Islands will not disqualify value previously added in a 
beneficiary country and that value added in the Virgin Islands 
may be included for purposes of determining the total value added 
in beneficiary countries, it is believed that the regulations are suffi- 
ciently clear on these points. 

Customs recognizes that § 10.193(a) of the interim regulations 
could be misinterpreted to appear to allow a direct importation 
from the Virgin Islands, since this provision refers to direct ship- 
ment from any beneficiary country to the U.S. without passing 
through the “territory of any other country”. The word “other” 
could be taken to refer to the U.S., and because the Virgin Islands 
are territory of the U.S., a direct importation from the Virgin Is- 
lands could be taken to fall within this language. As such an inter- 
pretation would conflict with the CBI statutory provisions as dis- 
cussed above, § 10.193(a) has been amended to refer to the “terri- 
tory of any non-beneficiary country.” Thus, the words “non-benefi- 
ciary country” in the amended text would cover the Virgin Islands 
because, as already pointed out, the Virgin Islands are not a benefi- 
ciary country in the context of the imported directly requirement. 


D. Assembly Operations 


Six comments were received on the issue of assembly operations 
which concerns both the scope of the term “simple combining” op- 
erations and the fact that, although § 10.195(a) of the interim regu- 
lations refers to an article which is wholly the growth, product, or 
manufacture of a beneficiary country or which has been grown, 
produced, or manufactured in a beneficiary country, there is no ref- 
erence to goods “assembled” in a beneficiary country. The specific 
comments were as follows: 

1. Several commenters were under the impression that the inter- 
im regulations excluded all assembly operations as permissible ac- 
tivities resulting in a product of a beneficiary country. Two com- 
menters alleged that this result was contrary to the CBI statute be- 
cause (a) the legislative history clearly showed that meaningful as- 
sembly operations were to be permitted, (b) the CBI statute and 
regulations indicated that assembly costs may be counted as direct 
costs of processing operations, thus showing that assembly oper- 
ations were allowed, and (c) assembly operations are permitted 
under the GSP, and as the CBI was modeled on the GSP, it should 
be administered in the same way. These commenters took the posi- 
tion that “meaningful” or “substantial” assembly operations or as- 
sembly operations ‘using substantial labor and skills’ should be al- 
lowed. 
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2. One commenter stated that the language in the interim regu- 
lations was confusing, particularly as concerns the meaning of 
“simple combining” operations. 

The following specific proposals to amend the regulations were 
made: 

1. Insert the word “assembly” in § 10.195(a) (presumably after 
the words “wholly the growth, product, or manufacture” in the 
first part of the first sentence) so that not all assembly operations 
would preclude duty-free treatment. 

2. Insert the word “assembled” after the words “grown, produced, 
or manufactured” in the second part of the first sentence of 
§ 10.195(a) so that all doubt is removed concerning permissible as- 
sembly operations. 

3. Provide a technical yardstick setting forth the departure point 
from which a processing (e.g., assembly) operation is no longer con- 
sidered to be a simple combining operation. 

4. Clarify whether a product resulting from a simple combining 
operation would be excluded from duty-free treatment even if it 
meets the 35 percent value requirement. 

It was never assumed in drafting the interim regulations that no 
assembly operations could result in an article which is a product of 
a beneficiary country. Because the statute referred to “simple” 
(rather than “mere”’) combining operations, anything that was 
beyond a simple assembly operation would qualify (this interpreta- 
tion is clearly supported by the legislative history). However, as 
§§ 213(a) (1) and (2) of the CBI statute do not contain the word “as- 
sembly” or “assembled” (presumably for the reason that the Con- 
gress decided not to use the language found in the GSP regulations 
so as to avoid a conflict between a positive mention of “assembly” 
and a negative mention of “simple combining’’), it was deemed 
preferable to use the precise statutory language in the regulation 
and to merely interpret “product or manufacture” and “produced 
or manufactured” to include assembly operations which are more 
than “simple.” 

Based on the comments received, it appears that there is a con- 
siderable amount of confusion on this matter. Therefore, Customs 
agrees that changes must be made to clarify the points raised. 
However, before discussing the specific changes which have been 
made, Customs has the following comments concerning certain spe- 
cific proposals made by the commenters for regulatory amend- 
ments: 

1. Insertion of the word “assembly”, as proposed, would be inap- 
propriate because the word “wholly” modifies the words which 
follow. A product created merely by an assembly operation could 
not be considered to be ‘‘wholly” of a beneficiary country as that 
term is defined in § 10.191(b)(8). 

2. Insertion of the word “assembled”, as proposed, would be inap- 
propriate because this would make this term coequal with “grown,” 
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“produced,” and “manufactured,” in clear contravention of the 
statutory limitation concerning simple combining operations. The 
fact that assembly costs may be counted toward the 35 percent 
value requirement is irrelevant. The statutory and regulatory pro- 
visions in question are entirely separate and thus involve different 
contexts. 

3. It is not beneficial to provide a technical yardstick setting 
forth a specific departure point from which a processing operation 
is no longer considered to be a simple combining operation because 
of the numerous processing and combining possibilities which do 
not lend themselves to a regulatory yardstick. Such an approach 
would have a very limited application, would provide minimal 
guidance, and could be misleading as to certain operations. 

Customs is of the opinion that the best approach would be to 
amend § 10.195(a) in the following manner: (a) by modifying the 
words “simple combining or packaging operations” in the second 
sentence to read “simple (as opposed to complex or meaningful) 
combining or packaging operations” and (b) by adding at the end 
thereof a new subsection setting forth specific examples of oper- 
ations which fall both within and outside the limiting statutory 
language. 

As concerns the first amendment, the following points should be 
noted: (a) use of the word “assembly” or “assembled” in this con- 
text would not be appropriate because “combining” covers other 
processes such as mixing, (b) consistent with the statutory language 
and legislative intent, the parenthetical expression would apply 
equally to packaging operations, (c) the word “complex” is useful 
because it is the opposite of “simple”, and (d) the word “meaning- 
ful” was used at page 13 of House Report 98-266 to clarify the in- 
tended scope of the statutory language. 

With regard to the second amendment, the following should be 
noted: (a) the first sentence has been inserted in response to one of 
the comments to clarify that, consistent with the statutory lan- 
guage, an article resulting from a simple combining or packaging 
operation or from mere dilution would not be entitled to duty-free 
treatment even though the 35 percent value-content requirement is 
met, (b) the examples of operations covered by the statutory lan- 
guage are taken from House Report 98-266, (c) the examples of op- 
erations which fall outside the statutory language are based on in- 
dividual cases which have come to the attention of Customs, and (d) 
the last sentence has been included to clarify that the negative 
simple combining, etc. language does not necessarily establish the 
limits concerning application of the substantial transformation rule 
for purposes of the CBI. 


E. Sections 10.19? and 10.194 


One commenter stated that the Customs officer is not the appro- 
priate person to determine either compliance with the direct im- 
portation requirement or the sufficiency of the documentary evi- 
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dence to demonstrate compliance because his subjective decision 
and incomplete knowledge could lead to delays. It was therefore 
recommended that responsibility for certifying the evidence of 
direct shipment be delegated to a competent authority in a benefi- 
ciary country. This commenter also requested confirmation that 
only retail sales are excluded as a permissible activity by 
§ 10.193(c(3) and that a sale by a middleman from a beneficiary 
country other than the beneficiary country of manufacture would 
be permissible. Further, the commenter was of the opinion that 
§ 10.194 should clearly state what is implicit therein, i.e., that the 
district director has the discretion to renounce his right to ask for 
the documentation immediately upon receipt of the shipment. 

Customs does not agree that these amendments are necessary. 
As concerns the first point, only the Customs officer can make 
these decisions. Certification by a beneficiary country authority 
would not be acceptable and might even be impossible for various 
reasons, e.g., the facts concerning the actual manner of shipment to 
the U.S. are not ascertainable at the time of exportation. In regard 
to the second point, the regulation applies only to sales “other than 
at retail” and thus would apply to sales by such middlemen except 
for the fact that subsection (c) contemplates only non-retail sales in 
a non-beneficiary country. As concerns the third point, what this 
commenter thinks is implicit in the regulation is, in fact, explicit. 
The regulation specifies a period of 60 days to submit the evidence 
if required by the district director. 

One commenter stated that it is necessary to clarify whether a 
direct importation within the meaning of § 10.193 includes a prod- 
uct which enters a duty-free area of a non-beneficiary country but 
which is intended for export to the U.S. 

Customs does not agree. It is clear that such a case would be con- 
sidered to constitute a direct importation provided that the specific 
terms of subsection (b) or (c) are met. 


F. Sections 10.195 and 10.196 


One commenter was of the opinion that it is necessary to amend 
the second sentence of § 10.195(b), to clarify whether an article 
must be returned to a specific beneficiary country if value is added 
to the article in the Virgin Islands after exportation from the bene- 
ficiary country of production. 

No amendment is necessary. It is clear that the article could be 
sent to any beneficiary country because § 10.193(a) refers to direct 
shipment from “any” beneficiary country. The significance of the 
use of the word “any” was fully explained in the section-by-section 
analysis relating to interim § 10.193(a) in the January 5, 1984, Fed- 
eral Register document (49 FR 853). 

Three commenters believe the regulations do not adequately deal 
with the concept of substantial transformation. One commenter 
suggested that an example of a substantial transformation be in- 
cluded in §10.195 and that the best example would be that of inte- 
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grated circuits or other semiconductor devices produced in a benefi- 
ciary country from the assembly (i.e, manufacture) of imported 
components. Another commenter suggested that the substantial 
transformation rule which has been used under the GSP should be 
replaced, for purposes of the CBI, by the Japanese and EEC rule 
whereby a sufficient transformation is deemed to have taken place 
when a change in tariff heading results from the processing. 

Customs does not agree. The concept of substantial transforma- 
tion is sufficiently well known or ascertainable through the ruling 
process under Part 177, Customs Regulations (19 CFR Part 177), 
and the inclusion of a specific example of a substantial transforma- 
tion would hardly be illuminating in other cases involving different 
facts. In addition, given the longstanding administrative and judi- 
cial precedent, it would not be possible to adopt the Japanese and 
EEC rule. Under those rules a change in tariff heading is only one 
of a number of factors to be considered in determining whether a 
substantial transformation has taken place. 

One commenter suggested that the words “of commerce” be de- 
leted from the double substantial transformation test discussion in 
§ 10.196(a) because the intermediate substantially transformed arti- 
cle need not be an article of commerce (i.e., it is sufficient that it be 
a new or different material). Another commenter was of the opin- 
ion that the distinction between a “material” and an “article” 
should be eliminated and that recognition should be given to the 
fact that an article may be both an article and a material and vice 
versa. 

Customs does not agree. As concerns deletion of the words “of 
commerce’’, this should not be done because the question of wheth- 
er a particular process results in an article or material which is 
commercially different is an objective, and thus useful, test, and 
the words “of commerce” are used in § 214(a\(2) of the CBI statute. 
The regulations cannot totally eliminate the distinction between an 
article and a material because § 213(a)(2) of the CBI statute makes 
this distinction which is essential in order to apply the value-con- 
tent requirement. While all products imported under the CBI, in- 
cluding raw materials, are “articles” for purposes of duty-free 
treatment, the value-content requirement mandates that a distinc- 
tion be made between the imported article and the separately iden- 
tifiable materials which are incorporated in that article. 


G. Section 10.197 


One commenter suggested that the word “assists” be added to 
the list of items includable as direct costs of processing operations. 

This proposal should not be adopted because assists are not 
always included in the appraised value and thus are not always 
countable as direct costs of processing operations, and an assist 
would fall within §10.197(a) only to the extent that in each individ- 
ual case the assist is, in fact, incurred as a recognized direct proc- 
essing cost. 


457-981 0 - 84 - 3 
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Another commenter proposed that the direct costs of processing 
operations include marketing costs. 

This proposal cannot be adopted. Whereas marketing costs are 
costs of doing business, such costs are incurred separately from the 
actual production process. Therefore, they are not costs of manu- 
facturing the product but, rather, are in the nature of genral ex- 
penses of doing business which, under § 213(a\(3) of the CBI statute, 
are specifically not covered by the phrase “direct costs of process- 
ing operations”. 


H. Other Comments 


One commenter noted that, in order to take account of the 
import sensitivity of the U.S. citrus industry, Customs and the De- 
partment of Agriculture must collect and maintain statistics on 
CBI citrus imports. The commenter suggested that a section be 
added to the regulations to provide for an exchange of this infor- 
mation between those agencies. 

Customs believes it would be inappropriate to include a provision 
directed to the interests of one segment of U.S. industry. Moreover, 
such a provision in the Customs Regulations could not be consid- 
ered binding on the Department of Agriculture. Customs under- 
stands that the Department of Agriculture is collecting and main- 
taining statistics on the importation of all agricultural products in 
order to monitor such imports for purposes of carrying out the 
“fast track” procedures for import relief under § 213(f) of the CBI 
statute. 

A commenter stated that the regulations should cite the country 
of origin marking statute and regulations in order to clarify that 
those provisions apply to products imported under the CBI. 

In view of recent questions raised by segments of the importing 
community and some foreign manufacturers, we agree. Section 
10.195(e) mentions that country of origin marking requirements 
apply to articles entered under the CBI regulations. 

Finally, one commenter stated that clarification is necessary as 
concerns the continuing status of the GSP and of TSUS items 
806.20, 806.30, and 807.00 which appear to be replaced by the CBI. 

The GSP and TSUS items 806.20, 806.30, and 807.00 are entirely 
separate statutory provisions which are neither mentioned in, nor 
directly affected by, the CBI. Inasmuch as those programs will con- 
tinue in operation totally independent of the CBI, there does not 
appear to be any reason to mention them in the CBI regulations. 


I. Issues Not Raised in the Comments 


In addition to the changes made in response to the comments, 
Customs is of the opinion that, based on further consideration of 
the interim text, some additional changes should be incorporated 
in the final text. These involve the following: 

1. The standards to be applied for determining the origin of ma- 
terials for purposes of the value-content requirement should be con- 
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sistent under the CBI. Therefore, the following sentence has been 
added at the end of § 10.195(c) (dealing with the inclusion of materi- 
al produced in the U.S.): “In the case of materials produced in the 
customs territory of the U.S., the provisions of § 10.196 shall 
apply.” Thus, for example, the “simpie combining” etc. limitation 
and the substantial transformation test would apply in this case. It 
should also be noted that it is not necessary to have a similar pro- 
vision in § 10.195(b) (dealing with value added in Puerto Rico and 
the Virgin Islands). They are covered by the term “beneficiary 
country” in § 10.196. 

2. Example 2 under § 10.196(a) may be misleading because the 
second sentence refers to the cost or value of the “tanned skin” as 
not being countable toward the value-added requirement. Because 
only one substantial transformation takes place under this exam- 
ple, and because the costs of the tanning operation are clearly 
countable, the example has been revised to more properly refer to 
the cost or value of the “raw skin’’. In addition, to aid the reader’s 
comprehension, the following sentence has been added at the end 
of this example: “Thus, the tanned skin would be eligible for duty- 
free treatment only if the direct costs attributable to the tanning 
operation represent at least 35 percent of the appraised value of 
the imported article.” 

3. Paragraph (c) of § 10.193, which concerns the “imported direct- 
ly” requirement, allows the shipment from any beneficiary country 
to the U.S. through the territory of any non-beneficiary country 
under certain circumstances. One circumstance is that the articles 
must be wholly the growth, product, or manufacture of a benefici- 
ary country. Within the regulatory framework of the GSP, 
§ 10.175(d) contains a similar limitation. Customs sees no justifiable 
basis for continuing this limitation in either the CBI or GSP con- 
text, if the article otherwise meets the country of origin criteria, 
and accordingly has modified §§ 10.175(d) and 10.193(c) to eliminate 
the limitation. This change will allow a producer to more liberally 
use a customs bonded warehouse in an intermediate country as a 
distribution center for certain sales at wholesale. 

Bot §§ 10.175(d) and 10.193(c) also contain a reference to the basic 
rules of origin. Because the origin requirements are contained else- 
where in both the CBI and GSP regulations, Customs can see no 
reason to restate them in the “imported directly’ provisions. Ac- 
cordingly, these references have also been removed from 
§§ 10.175(d) and 10.193(c). Further, non substantive changes have 
been made to the provisions of §§ 10.175(b) and 10.193(b) to remove 
the need for cross-references in those paragraphs. 


EXECUTIVE ORDER 12291 


These amendments do not constitute a ‘major rule’ as defined 
by §1(b) of Executive Order 12291. Accordingly, a regulatory 
impact analysis is not required under E.O. 12291. 
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REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to these amendments because the rule will not 
have a significant economic impact on a substantial number of 
small entities. With respect to the CBI amendments, any economic 
impact flows directly from the Caribbean Basin Economic Recovery 
Act and not from the implementing regulations. 

Accordingly, it is hereby certified under the provisions of § 3, 
Regulatory Flexibility Act (5 U.S.C. 605(b)), that the regulations 
will not have a significant economic impact on a substantial 
number of small entities. 


PAPERWORK REDUCTION ACT 


The regulation is subject to the Paperwork Reduction Act of 
1980, Pub. L. 96-511. Accordingly, applicable sections of the regula- 
tion have been cleared by the Office of Management and Budget 
and assigned control number 1515-0112. 


DRAFTING INFORMATION 


The principal author of this document was John Elkins, Esq., 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 


fices and the Office of the United States Trade Representatives 
participated in its development. 


List oF SuBJECTS IN 19 CFR Parr 10 


Caribbean Basin Initiative, Customs duties and inspection, Gen- 
eralized System of Preferences, Imports. 


AMENDMENTS TO THE REGULATIONS 


Part 10, Customs Regulations (19 CFR Part 10), is amended as set 
forth below. 
WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: November 29, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 7, 1984 (49 FR 47986)] 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. Section 10.175(b) is amended by revising it to read as follows: 
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10.175 Imported directly defined. 


* * * * * * * 


(b) If the shipment is from a beneficiary developing country to 
the U.S. through the territory of any other country, the merchan- 
dise in the shipment does not enter into the commerce of any other 
country while en route to the U.S., and the invoice, bills of lading, 
and other shipping documents show the U.S. as the final destina- 
tion; or 


2. Section 10.175(d) is amended by revising it to read as follows: 
§10.175 Imported directly defined. 


* * * * * * * 


(d) If the shipment is from any beneficiary developing country to 
the U.S. through the territory of any other country and the in- 
voices and other documents do not show the U.S. as the final desti- 
nation, the articles in the shipment upon arrival in the U.S. are 
imported directly only if they: 

(1) Remained under the control of the customs authority of the 
intermediate country; 

(2) Did not enter into the commerce of the intermediate country 
except for the purpose of sale other than at retail, and the district 
director is satisfied that the importation results from the original 
commercial transaction between the importer and the producer or 
the latter’s sales agent; and 


(3) Were not subjected to operations other than loading and un- 
loading, and other activities necessary to preserve the articles in 
good condition. 

3. Interim sections 10.191 through 10.197 and the centerheading, 
as added by T.D. 84-14, are revised to read as follows: 


CARIBBEAN BASIN INITIATIVE 


§ 10.191 General. 


(a) Statutory authority. Subtitle A, Title II, Pub. L. 98-67, entitled 
the Caribbean Basin Economic Recovery Act (19 U.S.C. 2701-2706) 
and referred to as the Caribbean Basin Initiative (CBD, authorizes 
the President to proclaim duty-free treatment for all eligible arti- 
cles from any beneficiary country. 

(b) Definitions. 

(1) Beneficiary country. For purposes of § 10.191 through § 10.198 
and except as otherwise provided in § 10.195(b), the term “benefici- 
ary country” means any country or territory or successor political 
entity with respect to which there is in effect a proclamation by 
the President designating such country, territory or successor polit- 
ical entity as a beneficiary country in accordance with section 
212(a 1A) of the Caribbean Basin Economic Recovery Act (19 
U.S.C. 2702(a)(1)(A)). 
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(2) Eligible articles. Except as provided herein, for purposes of 
§ 10.191(a), the term “eligible articles’ means any merchandise 
which is imported directly from a beneficiary country as provided 
in § 10.193 and which meets the country of origin criteria set forth 
in § 10.195. The following merchandise shall not be considered eligi- 
ble articles entitled to duty-free treatment under the CBI. 

(i) Textile and apparel articles which are subject to textile agree- 
ments. 

(ii) Footwear, handbags, luggage, flat goods, work gloves, and 
leather wearing apparel not designated on August 5, 1983, as eligi- 
ble articles for the purpose of the Generalized System of Prefer- 
ences under Title V, Trade Act of 1974, as amended (19 U.S.C. 
2461-2465). 

(iii) Tuna, prepared or preserved in any manner, in airtight con- 
tainers. 

(iv) Petroleum, or any product derived from petroleum, provided 
for in Part 10, Schedule 4, Tariff Schedules of the United States 
(TSUS). 

(v) Watches and watch parts (including cases, bracelets and 
straps), of whatever type including, but not limited to, mechanical, 
quartz digital or quartz analog, if such watches or watch parts con- 
tain any material which is the product of any country with respect 
to which TSUS column 2 rates of duty apply. 

(vi) Sugars, sirups, and molasses, provided for in item 155.20 or 
item 155.30, TSUS, to the extent that importation and duty-free 
treatment of such articles are limited by Headnote 4, Schedule A, 
Part 10, Schedule 1, TSUS. 

(vii) Articles subject to the provisions of Subpart A, Part 2, Ap- 
pendix, TSUS, to the extent that such provisions have not been 
modified or terminated by the President pursuant to § 213(e\(5) of 
the Caribbean Basin Economic Recovery Act (19 U.S.C. 2703(eX5)). 

(viii) Merchandise for which duty-free treatment under the CBI 
is suspended or withdrawn by the President pursuant §§ 213(c\(2), 
(e(1), or (£3) of the Caribbean Basin Economic Recovery Act (19 
U.S.C. 2703(c(2), (eX1), or (£(3)). 

(3) Wholly the growth, product, or manufacture of a beneficiary 
country. For purposes of § 10.191 through § 10.198, the expression 
“wholly the growth, product, or manufacture of a beneficiary coun- 
try” refers both to any article which has been entirely grown, pro- 
duced, or manufactured in a beneficiary country or two or more 
beneficiary countries and to all materials incorporated in an article 
which have been entirely grown, produced, or manufactured in any 
beneficiary country or two or more beneficiary countries, as distin- 
guished from articles or materials imported into a beneficiary 
country from a non-beneficiary country whether or not such arti- 
cles or materials were substantially transformed into a new or dif- 
ferent articles or commerce after their importation into the benefi- 
ciary country. 
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(4) Entered. For purposes of § 10.191 through § 10.198, the term 
“entered” means entered, or withdrawn from warehouse for con- 
sumption, in the customs territory of the U.S. 


§ 10.192 Claim for exemption from duty under the CBI. 

A claim for an exemption from duty on the ground that the CBI 
applies shall be allowed by the appropriate district director only if 
he is satisfied that the requirements set forth in this section and 
§ 10.193 through § 10.198 have been met. Duty-free treatment may 
be claimed at the time of filing the entry summary by placing the 
symbol “C” as a prefix to the TSUS item number for each article 
for which such treatment is claimed on that document. If duty-free 
treatment is claimed subsequent to the time of filing the entry 
summary but before liquidation becomes final, the filing of the Cer- 
tificate of Origin or declaration as required in § 10.198 shall consti- 
tute the written claim. 


§ 10.193 Imported directly. 


To qualify for treatment under the CBI, an article shall be im- 
ported directly from a beneficiary country into the customs terri- 
tory of the U.S. For purposes of § 10.191 through § 10.198 the words 
“imported directly’’mean: 

(a) Direct shipment from any beneficiary country to the US. 
without passing through the territory of any non-beneficiary coun- 
try; or 

(b) If the shipment is from the beneficiary country to the US. 
through the territory of any non-beneficiary country, the articles in 
the shipment do not enter into the commerce of any non-benefici- 
ary country, while en route to the U.S. and the invoices, bills of 
lading, and other shipping documents show the U‘S. as the final 
destination; or 

(c) If the shipment is from any beneficiary country to the U‘S. 
through the territory of any non-beneficiary country, and the in- 
voices and other documents do not show the U.S. as the final desti- 
nation, the articles in the shipment upon arrival in the U.S. are 
imported directly only if they: 

(1) Remained under the control of the customs authority of the 
intermediate country; 

(2) Did not enter into the commerce of the intermediate country 
except for the purpose of sale other than at retail, and the district 
director is satisfied that the importation results from the original 
commercial transaction between the importer and the producer or 
the latter’s sales agent; and 

(3) Were not subjected to operations other than loading and un- 
loading, and other activities necessary to preserve the articles in 
good condition. 


§ 10.194 Evidence of direct shipment. 


(a) Documents constituting evidence of direct shipment. The dis- 
trict director may require that appropriate shipping papers, in- 
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voices, or other documents be submitted within 60 days of the date 
of entry as evidence that the articles were “imported directly”, as 
that term is defined in § 10.193. Any evidence of direct shipment 
required shall be subject to such verification as deemed necessary 
by the district director. 

(b) Waiver of evidence of direct shipment. The district director 
may waive the submission of evidence of direct shipment when oth- 
erwise satisfied, taking into consideration the kind and value of the 
merchandise, that the merchandise was, in fact, imported directly 
and that it otherwise clearly qualifies for treatment under the CBI. 


§ 10.195 Country of origin criteria. 


(a) Articles produced in a beneficiary country. 

(1) General. Except as provided herein, any article which is either 
wholly the growth, product, or manufacture of a beneficiary coun- 
try or a new or different article of commerce which has been 
grown, produced, or manufactured in a beneficiary country, may 
qualify for duty-free entry under the CBI. No article or material 
shall be considered to have been grown, produced, or manufactured 
in a beneficiary country by virtue of having merely undergone 
simple (as opposed to complex or meaningful) combining or packag- 
ing operations, or mere dilution with water or mere dilution with 
another substance that does not materially alter the characteristics 
of the article. Duty-free entry under the CBI may be accorded to an 
article only if the sum of the cost or value of the material produced 
in a beneficiary country or countries, plus the direct costs of proc- 
essing operations performed in a beneficiary country or countries, 
is not less than 35 percent of the appraised value of the article at 
the time it is entered. 

(2) Combining, packaging, and diluting operations. No article 
which has undergone only a simple combining or packaging oper- 
ation or a mere dilution in a beneficiary country within the mean- 
ing of paragraph (a)(1) of this section shall be entitled to duty-free 
treatment even though the processing operation causes the article 
to meet the value requirement set forth in that paragraph. 

(i) For purposes of this section, simple combining or packaging 
operations and mere dilution include, but are not limited to, the 
following processes: 

(A) The addition of batteries to devices; 

(B) Fitting together a small number of components by bolting, 
glueing, soldering etc.; 

(C) Blending foreign and beneficiary country tobacco; 

(D) The addition of substances such as anticaking agents, pre- 
servatives, wetting agents, etc.; 

(E) Repacking for packaging components together; 

(F) Reconstituting orange juice by adding water to orange juice 
concentrate; and 

(G) Diluting chemicals with inert ingredients to bring them to 
standard degrees of strength. 
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(ii) For purposes of this section, simple combining or packaging 
operations and mere dilution shall not be taken to include process- 
es such as the following: 

(A) The assembly of a large number of discrete components onto 
a printed circuit board; 

(B) The mixing together of two bulk medicinal substances fol- 
lowed by the packaging of the mixed product into individual doses 
for retail sale; 

(C) The addition of water or another substance to a chemical 
compound under pressure which results in a reaction creating a 
new chemical compound; and 

(D) A simple combining or packaging operation or mere dilution 
coupled with any other type of processing such as testing or fabri- 
cation (e.g., a simple assembly of a small number of components, 
one of which was fabricated in the beneficiary country where the 
assembly took place). 


The fact that an article or material has undergone more than a 
simple combining or packaging operation or mere dilution is not 
necessarily dispositive of the question of whether that processing 
constitutes a substantial transformation for purposes of determin- 
ing the country of origin of the article or material. 

(b) Commonwealth of Puerto Rico and U.S. Virgin Islands. For 
purposes of determining the percentage referred to in paragraph 
(a) of this section, the term “beneficiary country” includes the 
Commonwealth of Puerto Rico and the U.S. Virgin Islands. Any 
cost or value of materials or direct costs of processing operations 
attributable to the Virgin Islands must be included in the article 
prior to its final exportation from a beneficiary country to the U'S. 

(c) Materials produced in the U.S. For purposes of determining 
the percentage referred to in paragraph (a) of this section, an 
amount not to exceed 15 percent of the appraised value of the arti- 
cle at the time it is entered may be attributed to the cost or value 
of materials produced in the customs territory of the U.S. (other 
than the Commonwealth of Puerto Rico). In the case of materials 
produced in the customs territory of the U.S., the provisions of 
§ 10.196 shall apply. 

(d) Articles wholly grown, produced, or manufactured in a benefi- 
ciary country. Any article which is wholly the growth, product, or 
manufacture of a beneficiary country, including articles produced 
or manufactured in a beneficiary country exclusively from materi- 
als which are wholly the growth, product, or manufacture of a ben- 
eficiary country or countries, shall normally be presumed to meet 
the requirements set forth in paragraph (a) of this section. 

(e) Country of origin marking. The general country of origin 
marking requirements that apply to all importations are also appli- 
cable to articles imported under the CBI. 
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§ 10.196 Cost or value of materials produced in a beneficiary 
country or countries. 


(a) “Materials produced in a beneficiary country or countries” de- 
fined. For purposes of § 10.195, the words “materials produced in a 
beneficiary country or countries” refer to those materials incorpo- 
rated in an article which are either: 

(1) Wholly the growth, product, or manufacture of a beneficiary 
country or two or more beneficiary countries; or 

(2) Subject to the limitations set forth in § 10.195(a), substantially 
transformed in any beneficiary country or two or more beneficiary 
countries into a new or different article of commerce which is then 
used in any beneficiary country in the production or manufacture 
of a new or different article which is imported directly into the 
US. 

Example 1. A raw, perishable skin of an animal grown in one 
beneficiary country is sent to another beneficiary country where it 
is tanned to create nonperishable ‘crust leather’. The tanned prod- 
uct is then imported directly into the U.S. Because the material of 
which the imported article is composed is wholly the growth, prod- 
uct, or manufacture of one of more beneficiary countries, the entire 
cost or value of that material may be counted toward the 35 per- 
cent value requirement set forth in § 10.195. 

Example 2. A raw, perishable skin of an animal grown in a non- 
beneficiary country is sent to a beneficiary country where it is 
tanned to create nonperishable “crust leather”. The tanned skin is 
then imported directly into the U.S. Although the tanned skin rep- 
resents a new or different article of commerce produced in a bene- 
ficiary country within the meaning of § 10.195(a), the cost or value 
of the raw skin may not be counted toward the 35 percent value 
requirement because (1) the tanned material of which the imported 
article is composed in not wholly the growth, product, or manufac- 
ture of a beneficiary country and (2) the tanning operation creates 
the imported article itself rather than an intermediate article 
which is then used in the beneficiary country in the production or 
manufacture of an article imported into the U.S. The tanned skin 
would be eligible for duty-free treatment only if the direct costs at- 
tributable to the tanning operation represent at least 35 percent of 
the appraised value of the imported article. 

Example 3. A raw, perishable skin of an animal grown in a non- 
beneficiary country is sent to a beneficiary country where it is 
tanned to create nonperishable “crust leather’. The tanned materi- 
al is then cut, sewn and assembled with a metal buckle imported 
from a non-beneficiary country to create a finished belt which is 
imported directly into the U.S. Because the operations performed 
in the beneficiary country involve both the substantial transforma- 
tion of the raw skin into a new or different article and the use of 
that intermediate article in the production or manufacture of a 
new or different article imported into the U:S., the cost or value of 
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the tanned material used to make the imported article may be 
counted toward the 35 percent value requirement. The cost or 
value of the metal buckle imported into the beneficiary country 
may not be counted toward the 35 percent value requirement be- 
cause the buckle was not substantially transformed in the benefici- 
ary country into a new or different article prior to its incorporation 
in the finished belt. 

Example 4. A raw, perishable skin of an animal grown in US. 
Virgin Islands is sent to a beneficiary country where it is tanned to 
create nonperishable “crust leather”, which is then imported di- 
rectly into the U.S. The tanned skin represents a new or different 
article of commerce produced in a beneficiary country within the 
meaning of § 10.195(a), and under § 10.195(b), the raw skin from 
which the tanned product was made is considered to have been 
grown in a beneficiary country for the purpose of applying the 35 
percent value requirement. The tanned material of which the im- 
ported article is composed is considered to be wholly the growth, 
product, or manufacture of one or more beneficiary countries with 
the result that the entire cost or value of that material may be 
counted toward the 35 percent value requirement. 

(b) Questionable origin. When the origin of a material either is 
not ascertainable or is not satisfactorily demonstrated to the appro- 
priate district director, the material shall not be considered to have 
been grown, produced, or manufactured in a beneficiary country. 

(c) Determination of cost or value of materials produced in a bene- 
ficiary country. (1) The cost or value of materials produced in a ben- 
eficiary country or countries includes: 

(i) The manufacturer’s actual cost for the materials; 

(ii) When not included in the manufacturer’s actual cost for the 
materials, the freight, insurance, packing, and all other costs in- 
curred in transporting the materials to the manufacturer’s plant; 

(iii) The actual cost of waste or spoilage (material list), less the 
value of recoverable scrap; and 

(iv) Taxes and/or duties imposed on the materials by any benefi- 
ciary country, provided they are not remitted upon exportation. 

(2) Where a material is provided to the manufacturer without 
charge, or at less than fair market value, its cost or value shall be 
determined by computing the sum of: . 

(i) All expenses incurred in the growth, production, or manufac- 
ture of the material, including general expenses; 

(ii) An amount for profit; and 

(iii) Freight, insurance, packing, and all other costs incurred in 
transporting the material to the manufacturer’s plant. 


If the pertinent information needed to compute the cost or value of 
a material is not available, the appraising officer may ascertain or 
estimate the value thereof using all reasonable ways and means at 
his disposal. 
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§10.197 Direct costs of processing operations performed in a 
beneficiary country or countries. 

(a) Items included in the direct costs of processing operations. As 
used in § 10.195 and § 10.198, the words “direct costs of processing 
operations” mean those costs either directly incurred in, or which 
can be reasonably allocated to, the growth, production, manufac- 
ture, or assembly of the specific merchandise under consideration. 
Such costs include, but are not limited to the following, to the 
extent that they are includable in the appraised value of the im- 
ported merchandise: 

(1) All actual labor costs involved in the growth, production, 
manufacture, or assembly of the specific merchandise, including 
fringe benefits, on-the-job training, and the cost of engineering, su- 
pervisory, quality control, and similar personnel; 

(2) Dies, molds, tooling, and depreciation on machinery and 
equipment which are allocable to the specific merchandise; 

(3) Research, development, design, engineering, and blueprint 
costs insofar as they are allocable to the specific merchandise and; 

(4) Costs of inspecting and testing the specific merchandise. 

(b) Items not included in the direct costs of processing operations. 
Those items which are not included within the meaning of the 
words “direct costs of processing operations” are those which are 
not directly attributable to the merchandise under consideration or 
are not “costs” of manufacturing the product. These include, but 
are not limited to: 

(1) Profit; and 

(2) General expenses of doing business which are either not allo- 
cable to the specific merchandise or are not related to the growth, 
production, manufacture, or assembly of the merchandise, such as 
administrative salaries, casualty and liability insurance, advertis- 
ing, and salesmen’s salaries, commissions, or expenses. 


(R.S. 251, as amended. secs. 623, 624, 46 Stat. 759, 211 et seg., Gen. Hdnt. 11, sec. 
101, 76 Stat. 72 et seg., sec. 503(b), 88 Stat. 2069, 97 Stat. 384 et seg. (19 U.S.C. 
66, 1202, 1623, 1624, 2463(b), 2701 et seq.) 


19 CFR Part 10 
(T.D. 84-238) 
Customs Regulations Amendments Relating to Caribbean Basin 
Initiative and Generalized System of Preferences 
AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Interim regulations, solicitation of comments. 


SUMMARY: The Caribbean Basin Economic Recovery Act imple- 
ments an economic recovery program for nations of the Caribbean 
and Central America. The Act provides for the waiver of duties 
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until September 1995 on must products imported from Caribbean 
and Central American countries designated as beneficiary coun- 
tries. 

On January 5, 1984, interim Customs Regulations were published 
at T.D. 84-14 in the Federal Register (49 FR 852). Based upon 
public comments received in response to the solicitation of com- 
ments provision of that document, it has been decided to modify 
the documentation requirements of the interim regulations. In ad- 
dition, to ensure that the documentary requirements of the Carib- 
bean Basin Initiative (CBI) and the Generalized System of Prefer- 
ences (GSP) do not detract from one another and to avoid unneces- 
sary confusion among parties using these programs, the GSP docu- 
mentary requirements are modified by this document to conform 
them to the CBI documentary requirements except for the require- 
ment of foreign government certification of the GSP Certification 
of Origin Form A. A notice of proposed rulemaking is published 
elsewhere in this issue of the Federal Register, which proposes to 
modify the requirement of foreign government certification. 


EFFECTIVE DATE: These interim regulations are effective on 
January 7, 1985. 


COMMENTS: Written comments received on or before February 5, 
1985 will be considered in determining whether any further changes 


to the interim regulations are required before a final rule is pub- 
lished. 


ADDRESS: Comments may be submitted to and inspected at the 
Regulations Control Branch, U.S. Customs Service Headquarters, 
Room 2426, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: Operational Aspects: 
William L. Marchi, Duty Assessment Division (202-566-2957); Legal 
Aspects: Francis W. Foote, Esq., Classification and Value Division 
(202-566-2938); U.S. Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Subtitle A, Title II, Pub. L. 96-67, the Caribbean Basin Economic 
Recovery Act (the ‘‘Act”), commonly referred to as the Caribbean 
Basin Initiative (CBI), implements an economic recovery program 
for nations of the Caribbean and Central America announced by 
the President on February 24, 1982, in an address to the Organiza- 
tion of American States. 

The Act provides for the waiver of duties until September 30, 
1995, on most products imported from Caribbean and Central 
American countries designated as beneficiary countries. Benefici- 
ary countries must meet several criteria before the President is au- 
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thorized to designate them as eligible under the CBI. Further, cer- 
tain products cannot be declared duty-free. Under other provisions 
of law, duty-free treatment can be withdrawn for articles imported 
in such quantities as to cause injury to a competing US. industry. 
A rule of origin specifies under what conditions articles will be con- 
sidered products of a beneficiary country, and, therefore, entitled to 
duty-free entry. 

Pursuant to Presidential Proclamation 5133 dated November 30, 
1983 (48 FR 54453), the President designated the countries and ter- 
ritories or successor political entities set forth in the Annex to the 
Proclamation as “beneficiary countries”, thus conferring duty-free 
treatment for all eligible articles from those beneficiary countries. 
This action, was effective with respect to all articles that were en- 
tered, or withdrawn from warehouse, for consumption, on or after 
January 1, 1984, and on or before September 30, 1995. Presidential 
Proclamation 5142 of December 29, 1983 (49 FR 341), amended 
Presidential Proclamation 5133 and the Annex to the Proclamation 
to extend the benefits of the Act to certain additional Caribbean 
and Central American nations. 

To implement the duty-free aspects of the CBI, Customs pub- 
lished interim regulations as T.D. 84-14 in the Federal Register on 
January 5, 1984 (49 FR 852). The interim regulations provided for a 
60-day public comment period which was subsequently extended by 
a notice published in the Federal Register on March 8, 1984 (49 FR 
8600), to May 4, 1984. 

Numerous commenters submitted observations and proposals for 
amendments to the interim CBI regulations. A particularly large 
number of comments were received on § 10.198 of the interim Cus- 
toms Regulations amendments (19 CFR 10.198), which concerns the 
documentary evidence of country of origin and requires the submis- 
sion of a declaration of the manufacturer or exporter together with 
an endorsement thereof by the importer or consignee. In light of 
the comments received, as discussed below, it is apparent that some 
changes should be made in this regard. However, after consider- 
ation of the comments and proposals submitted, Customs is of the 
opinion that none of the commenters has presented a proposal 
which would represent a proper solution to the documentary evi- 
dence issue. Accordingly, it has been decided to modify the interim 
regulations and submit the modification, which differs from both 
the initial interim regulatory provision and the various proposals 
put forth by the commenters, for further public comment. This doc- 
ument discusses only the comments received on the documentary 
aspect of the CBI interim regulation and the corresponding 
changes made to the GSP regulations except for changes to the re- 
quirement for foreign government certification of the GSP Certifi- 
cate of Origin Form A. 

A notice of proposed rulemaking is published elsewhere in this 
issue of the Federal Register relating to foreign government certifi- 
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cation. The changes to the GSP provisions were made to ensure 
that the documentary requirements of the CBI and the GSP do not 
detract from one another and to avoid unnecessary confusion 
among parties using these programs. All other comments received 
in response to the interim regulations are discussed in the CBI 
final rule document published elsewhere in this issue of the Feder- 
al Register. 


SUMMARY OF COMMENTS RECEIVED 


Fifteen comments were received on the documentary evidence of 
country of origin requirements set forth in § 10.198. These com- 
ments were largely negative and ranged from total rejection of the 
declaration/endorsement approach to specific complaints concern- 
ing certain aspects of one or both of these documents. 

As concerns the declaration, 11 commenters complained that the 
declaration requires the disclosure of confidential business informa- 
tion concerning costs, profit, and production processes which, if re- 
vealed to the importer, could compromise the manufacturer’s bar- 
gaining position vis-a-vis the importer. Several of these comment- 
ers also argued that a manufacturer could similarly lose his com- 
petitive position vis-a-vis other competitors exporting the same 
product under the GSP or other manufacturers in any beneficiary 
country who further process the article prior to exportation to the 
U.S. Four commenters further argued that the declaration vests 
too much discretion in the Customs officer to evaluate compliance 
with the value-added requirement, including the power to request 
further documentary or other proof to show compliance. These 
commenters referred specifically to the Customs officer’s lack of 
knowledge of manufacturing processes and markets, to the possibil- 
ity that different criteria will be used, and to the fact that the sub- 
jective view of the Customs officer will make it impossible to deter- 
mine the amount of information which must be put on the declara- 
tion. Five commenters stated that the format of the declaration is 
overly detailed. One commenter complained that the inclusion of 
costs of processing operations and materials will require the ex- 
porter or manufacturer to undertake a detailed study which is dif- 
ficult because these costs either are not normally determined in 
detail or can vary from shipment to shipment depending on the 
quantity of the merchandise. Finally, one commenter observed that 
operational difficulties could arise where costs of processing oper- 
ations are incurred in a second beneficiary country because it is 
not clear as to who would be responsible for computing and includ- 
ing those costs on the declaration. 

A number of comments also were received in opposition to use of 
the endorsement by the importer or consignee. Two commenters 
argued that the endorsement violates the normal commercial rela- 
tionship between the exporter and the importer. Six commenters 
alleged that the endorsement imposes an unnecessary and unrea- 
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sonable burden on the importer because in most cases the importer 
will not be privy to the facts necessary to verify the information on 
the declaration. Three commenters were of the opinion that the en- 
dorsement is intimidating to the importer, particularly in a case 
where retroactive penalties could be imposed if the claim for duty- 
free treatment is found to be invalid. Three commenters argued 
against using the procedure under item 807.00, Tariff Schedules of 
the United States (TSUS) (19 U.S.C. 1202), for purposes of the CBI 
since, whereas under item 807.00 the importer has knowledge of 
the facts which he endorses, this would not always be the case in a 
CBI transaction. Finally, one commenter argued that the need for 
an enforcement mechanism, as provided by the endorsement, must 
be weighed against the foreign policy implications in the event that 
the CBI should fail due to reluctance on the part of an importer to 
vouch for the statements made on the declaration. 

The following comments were made on the overall declaration/ 
endorsement approach: (1) this approach will complicate and delay 
the entry process and thus will discourage use of the CBI, (2) the 
CBI was intended to involve minimal paperwork and the required 
documentation runs counter to this aim and conflicts with the Reg- 
ulatory Flexibility Act and the Paperwork Reduction Act of 1980, 
and (3) the legislative history relating to the CBI indicates that less 
burdensome documentation paralleling that used for the GSP 
would be required. 

Based on these objections, the following proposals were made by 
various commenters to modify the documentary requirements: 

(1) The declaration/endorsement approach should be abandoned 
in favor of the GSP Certificate of Origin Form A approach which 
involves a declaration signed by the exporter (stating that the de- 
tails set forth on the Form A are correct, that the goods described 
on the Form A were produced in the GSP country, and that the 
goods comply with the origin requirements under the GSP) which 
is then certified as being correct by the appropriate governmental 
certifying authority of the exporting country. Several commenters 
specifically endorsed the GSP use of percentages on the Form A to 
demonstrate compliance with the value-added requirement. One 
commenter further suggested that product information developed 
under the GSP could serve as a basis for the CBI since many prod- 
ucts eligible for CBI duty-free treatment are also covered by the 
GSP. The commenter stated that, as concerns products covered by 
the CBI but not by the GSP, the competent authority in the benefi- 
ciary country should send a report to the competent U.S. authority 
setting forth the existence of producers of the new product category 
in question, the sources of supply of the raw material, and a state- 
ment as to why the product is considered to have been grown, pro- 
duced, or manufactured in the beneficiary country. This comment- 
er further suggested (a) that the competent beneficiary country au- 
thority should prepare an evaluation as to whether each shipment 





U.S. CUSTOMS SERVICE 31 


satisfies the CBI country of origin criteria, (b) that the beneficiary 
country authority should be capable of making the pertinent verifi- 
cations either on its own initiative or as requested by U.S. authori- 
ties, and (c) that Customs should periodically review both the prep- 
aration of the proposed preliminary report and the mechanisms for 
certification by the beneficiary country authority. Another com- 
menter suggested that the beneficiary country certifying authority 
should be allowed to make an initial certification for a given prod- 
uct and thereafter only periodically, unless the cost data changes 
either more than 5 percent or in such a way as to affect the quali- 
fying status of the product. 

(2) The documentary requirements should be relaxed to avoid the 
problems set forth above, and the format of the declaration should 
be modified to protect the manufacturer’s interests and avoid dis- 
couraging use of the CBI. 

(3) A blanket approval of a declaration should be allowed, e.g., on 
a 6-month or yearly basis, rather than requiring a separate decla- 
ration for each shipment. 

(4) The endorsement should be replaced by a certification of the 
declaration signed by a beneficiary country governmental author- 
ity. 

Finally, one commenter preferring the GSP Form A approach 
suggested that the following points be clarified: (a) whether indirect 
labor and indirect costs of fabrication may be aggregated or wheth- 
er they must be listed separately for each individual processing op- 
eration performed on the article, (b) whether the inclusion of the 
cost or value of materials produced in the U.S. has the effect of re- 
ducing the appraised value of the article or lowering the required 
beneficiary country input to 20 percent, and (c) in a case where an 
article is processed in two beneficiary countries, the manner in 
which the processing costs should be computed if an unexpected 
failure occurs in the cost structure in the second beneficiary coun- 
try. Another commenter similarly requested clarification as to the 
extent to which details must be included on the declaration to 
show compliance with the value-added requirement. 


ANALYSIS OF COMMENTS 


Based on the large number of negative comments received, par- 
ticularly as concerns the confidentiality issue and the negative im- 
plications believed to arise from the endorsement of the importer, 
Customs agrees that a solution must be found which would better 
ensure effective use of the CBI while still ensuring proper adminis- 
tration of this important program. However, before outlining the 
modification to the interim regulations to handle the documentary 
evidence of country of origin, the following is noted as concerns 
those comments with which Customs disagrees: 

(1) Whereas Customs is in agreement that any unnecessary dis- 
closure of confidential business information to the importer should 
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be avoided, there does not appear to be any effective means of 
avoiding the disclosure of details concerning the costs of materials 
or processing operations as between manufacturers in different 
beneficiary countries. Given the fact that the CBI statute allows for 
unlimited cumulation of value among multiple beneficiary coun- 
tries, in a case involving such cumulation the detailed cost infor- 
mation must be passed forward from one country to another so 
that the documentary evidence of country of origin may be accu- 
rately prepared prior to exportation. Moreover, it is equally clear 
that disclosure of such information by a manufacturer to a differ- 
ent party (e.g., a subsequent manufacturer or the exporter) in the 
same beneficiary country would also be unavoidable for essentially 
the same reason. 

Furthermore, given the statutory country of origin limitations 
concerning simple combining or packaging operations and mere di- 
lution with water or other substances, which apply both to the 
final article and the materials incorporated therein, the disclosure 
of confidential information concerning production processes simi- 
larly cannot be avoided in these cases. 

(2) Customs does not agree with the argument against the decla- 
ration that it vests too much discretion in the Customs officer, that 
Customs officers lack the necessary knowledge of manufacturing 
processes and markets, that different criteria will be used, and that 
the subjective view of the Customs officer will lead to uncertainty 
as to the details to be inserted thereon. While the statutory func- 
tion of Customs in handling import transactions, including CBI 
transactions, by definition requires the exercise of a certain 
amount of discretion, there is no basis for assuming that this dis- 
cretion will be abused. Customs officers, by virtue of their experi- 
ence and based on existing administrative procedures, have suffi- 
cient means to ensure the proper, uniform application of the CBI 
provisions. 

(3) There does not appear to be any justifiable basis for the com- 
plaints that the declaration is overly detailed and that the declara- 
tion requires the exporter or manufacturer, to undertake a detailed 
study which would not normally be performed. In a case involving 
a statutory value-added requirement it will be necessary to compile 
very specific information in order to ensure compliance with that 
requirement. 

This is true also in the case of the GSP since the percentage 
placed on the Form A can only be derived from specific, detailed 
information concerning the cost or value of materials and the 
direct costs of processing operations. Customs cannot accept the im- 
plication from these comments that such cost details or the details 
concerning manufacturing processes can be ignored. The fact that 
Congress inserted very specific requirements in the CBI statute 
clearly indicates that such is not the case. 
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(4) Customs does not agree with the suggestions that the CBI was 
intended to involve no more or different documentation from that 
required under current GSP procedures, nor does Customs agree 
that the documentary requirements set forth in the interim regula- 
tions conflict with the Regulatory Flexibility Act and the Paper- 
work Reduction Act of 1980. As concerns the first point, in testimo- 
ny before the Subcommittee on Trade of the House Committee on 
Ways and Means on March 17, 1982, Customs stated that consider- 
ation would be given to both the GSP Form A approach and the 
more detailed item 807.00, TSUS, approach. No Congressional com- 
mittee or subcommittee subsequently demonstrated a clear, affirm- 
ative preference for the GSP approach. As concerns the second 
point, the document published in the Federal Register setting forth 
the interim regulations has already addressed this issue. 

(5) The proposal of one of the commenters in favor of the GSP 
Form A approach should not be adopted for the following reasons: 
(a) the proposed reports to be sent to the U.S. authority by the ben- 
eficiary country authority concerning new product categories would 
be complex and unworkable since there are too many possible vari- 
ables (e.g., changes in material sources, the possibility of using dif- 
ferent ports of entry) which would complicate the work of Customs, 
(b) the proposal places an undue burden and reliance on benefici- 
ary country authorities, and (c) although the proposed procedures 
meet the approval of one commenter, because of the complexity, it 
is doubtful that the proposal would have general acceptance. 

(6) The two proposals for a periodic or blanket approval of the 
country of origin documentation cannot be adopted. Customs is of 
the opinion that the required documentation should accompany 
each shipment because each entry, as a legal matter, must stand 
on its own and because operational problems could arise in the 
event that the same merchandise is sent to a different port. It also 
should be noted in this regard that on February 15, 1984, Customs 
sent an instruction to all ports stating that a blanket waiver of the 
GSP Form A should not be granted. 


DiIscUSSION OF AMENDMENTS TO THE CBI REGULATIONS 


To ensure that confidential information will not be given to the 
importer and to remove the objections lodged against the endorse- 
ment, Customs has, by this document, amended § 10.198(a) of the 
interim regulations to provide for submission of a GSP Certificate 
of Origin Form A in place of the declaration and endorsement. In- 
asmuch as each designated CBI beneficiary country also has been 
designated as a beneficiary developing country for purposes of the 
GSP, the GSP Form A should be available for use in CBI transac- 
tions. The words ‘Generalized System of Preferences” appearing in 
two places on the front of the Form A would simply be deleted and 
replaced by the words “Caribbean Basin Initiative”. The Form A 
would be completed in the same manner as in the case of the GSP, 
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including the insertion of the letter “P’’, or the letter “Y” followed 
by a percentage, or the letter “Z’’ followed by a percentage, in Box 
8. It should be noted that the “Z” designation would be used in all 
cases of cumulation of value and thus would cover both cases in- 
volving multiple beneficiary countries (including the Common- 
wealth of Puerto Rico and the U.S. Virgin Islands) and cases in- 
volving the inclusion of a material produced in the customs terri- 
tory of the United States. 

The new text of § 10.198(a) set forth below is based on section 
10.173(a) of the GSP regulations (19 CFR 10.173(a)), subject to 
minor editorial amendments which were already included in the 
interim text of § 10.198(a) and are still appropriate under the new 
text. Thus, the new text involves the following principal amend- 
ments to the interim text: (1) a redraft of subsection (a)(1) to pro- 
vide for submission of the Certificate of Origin Form A, (2) deletion 
of subsection (a\(2) which concerns the endorsement by the import- 
er or consignee, and (3) deletion of subsection (a3) concerning 
value added to the article in Puerto Rico after final exportation 
from a beneficiary country. The latter amendment is deemed neces- 
sary because an article sent to Puerto Rico for the addition of value 
in order to meet the 35 percent value-content requirement cannot 
be covered by a Certificate of Origin Form A which assumes com- 
pliance with the country of origin criteria at the time of exporta- 
tion from the beneficiary country. Based on these changes, subsec- 
tions (a)(4) to (7) have been renumbered as (2) to (5), and these sub- 
sections, as well as subsection (b), have been amended where appro- 
priate to refer to the Certificate of Origin. It should be noted that 
the Certificate of Origin may be, but need not be, certified by the 
designated governmental authority. To ensure that the documenta- 
ry requirements of the CBI and the GSP do not detract from one 
another and to avoid unnecessary confusion among parties using 
these programs, the documentary requirements have been con- 
formed. 

Customs remains of the opinion, that under certain circum- 
stances it will be necessary to have more specific information than 
that provided on the Certificate of Origin Form A in order for Cus- 
toms to carry out its statutory mandate to ensure that there is 
compliance with the CBI requirements. The legislative history re- 
lating to the CBI clearly indicates that Congress was concerned 
about pass-through operations, and this concern was reflected in 
§ 213(a\(2) of the statute (19 U.S.C. 2703(a\(2)) by the words ‘“‘new or 
different article of commerce which has been grown, produced, or 
manufactured in the beneficiary country” and by the limiting ref- 
erences to “simple combining or packaging operations” and ‘mere 
dilution” with water or another substance. Thus, in a case where 
the article is not wholly the growth, product, or manufacture of a 
beneficiary country, particular attention must be paid to the 
nature of the processing operations performed in a beneficiary 
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country, with regard to both the imported article and the material 
incorporated therein, in order to verify compliance with the origin 
criteria. 

Customs experience under the GSP has shown that the Certifi- 
cate of Origin Form A is often not sufficient to demonstrate compli- 
ance with the GSP country of origin requirements because the 
Form A does not provide for the inclusion of details concerning the 
foreign manufacturing operation. Inasmuch as Customs has ulti- 
mate responsibility to determine duty-free eligibility, it has in some 
cases been necessary for the district director to verify the informa- 
tion on the Form A pursuant to § 10.173(a)(4) of the GSP regula- 
tions. Such verification has involved both requests for further docu- 
mentary evidence and the performance of investigations in the 
GSP exporting country. These efforts at verification have met with 
limited success in some cases because exporters were not fully 
aware of the need for maintaining information to support the Form 
A, nor were they aware of the type of information needed. 

In order to clarify and to make explicit the need for documentary 
evidence to support the Form A, Customs has further amended 
§ 10.198 of the interim CBI regulations by adding a new subsection 
(c) to require that the exporter be prepared to submit a declaration 
similar to the declaration set forth in the interim CBI regulations. 
Under the text of new subsection (c) as set forth below, (1) this dec- 
laration would only be required to be prepared when the exported 
article is not wholly the growth, product, or manufacture of a bene- 
ficiary country, (2) the information necessary to complete the decla- 
ration would be retained by the exporter in his files, and (3) the 
declaration would be required to be prepared and submitted direct- 
ly to U.S. Customs within 60 days of the date of the request or such 
additional period as the district director may allow for good cause 
shown, but only if a request for the declaration is made. Failure to 
submit the declaration to Customs within the required time period 
or authorized extensions would result in a denial of CBI duty-free 
treatment. Furthermore, as modified, the interim regulation pro- 
vides for the mandatory submission of the declaration to Customs 
in lieu of the Form A in a case involving the addition of necessary 
value in a bonded warehouse or a foreign trade zone in either 
Puerto Rico or the U:S. after final exportation of the article from a 
beneficiary country since, as pointed out above, the Form A could 
not be prepared in a beneficiary country in such a situation. In ad- 
dition, the modified interim regulation provides both for further 
verification of the information set forth on the declaration and for 
denial of duty-free treatment in the discretion of the district direc- 
tor if Customs is prevented from obtaining the necessary verifica- 
tion. 

As the declaration would be given directly to Customs rather 
than to the importer and would, in most cases, be exempt from dis- 
closure to any private party under the Freedom of Information Act 


457-981 0 - 84-5 
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(5 U.S.C. 552), Customs believes that this proposal would best 
ensure confidentiality while at the same time ensuring the proper 
administration of the CBI. Finally, it should be noted that (1) only 
the final exporter would be in a position to complete the declara- 
tion because he signs the declaration portion of the Form A and 
thus must have the details required to be included on this separate 
declaration, (2) both Customs and the exporter will be able to asso- 
ciate the specific Form A with the corresponding declaration be- 
cause both documents provide for inclusion of the number and date 
of the invoice covering the shipment, and (3) the district director’s 
decision to request the declaration will be made on a case-by-case 
basis. 

Finally, the following should be noted concerning those points on 
which various commenters requested clarification: 

(1) Under the modified interim regulation set forth in this docu- 
ment, it will be the responsibility of the exporter to prepare both 
the Form A and the separate declaration when required, except in 
the case of value added after final exportation where the responsi- 
bility for preparing the declaration will lie with the party who car- 
ries out the addition of such value in Puerto Rico or the US. It will 
be the responsibility of the party preparing either of these docu- 
ments to obtain the necessary information from antecedent proces- 
sors or material suppliers in a case involving cumulation of value. 

(2) Indirect labor costs and other indirect costs of fabrication may 
not be included in determining the value added in a beneficiary 
‘country because they are not “direct” costs. Thus they cannot be 
listed on the declaration. As concerns direct costs of processing op- 
erations performed on an article, which are includable, it is permis- 
sible to aggregate such costs so long as the processing operations 
applied to the article are also listed on the declaration. For exam- 
ple, it would be sufficient to include a description of processing op- 
erations such as “sawing, shaping, grooving, sanding, painting” and 
to include one figure covering the total cost incurred in those proc- 
essing operations. It is not necessary to describe the separate ele- 
ments (labor, depreciation, testing, etc.) of such processing costs on 
the declaration, although such details may have to be made avail- 
able to Customs if further verification is deemed necessary. It also 
should be noted that the method of production of a constituent ma- 
terial also must be included on the declaration. The declaration has 
therefore been modified to clarify this point. 

(3) The inclusion of the cost or value of materials produced in the 
customs territory of the United States does not reduce the ap- 
praised value of the article but rather has the effect of reducing 
the required amount of beneficiary country input. Thus, for exam- 
ple, if U.S. materials are included up to the maximum 15 percent, 
only 20 percent of the required 35 percent must be added in a bene- 
ficiary country. 
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(4) In a case where an article is processed in two beneficiary 
countries and an unexpected failure occurs in the cost structure in 
the second beneficiary country, the processing costs should be com- 
puted in the same manner as in any other case. It is the responsi- 
bility of the processor in the second country to ensure that enough 
value has been added, and the same is true in a case where a fail- 
ure occurs in the cost structure in the first country. 

(5) As concerns the question of the extent to which details must 
be included on the declaration to show compliance with the value- 
added requirement, this has been answered in part under point (2). 
In this regard it also should be noted that although consideration 
was given to the possibility of providing that the cost information 
would be required only to the extent necessary to show minimum 
(i.e, 35 percent) compliance, this was rejected for the reason that 
any failure in the submitted cost structure could result in the 
denial of duty-free treatment even though, had other includable 
costs been listed, compliance with the value requirement would 
have been clearly demonstrated. Thus, the total value added must 
be reflected on the Form A and declaration even if it greatly ex- 
ceeds the 35 percent minimum. 


DISCUSSION OF AMENDMENT TO THE GSP REGULATIONS 


Based on customs experience in administering the GSP, there is 
a need to improve the regulations to clarify the obligation of the 


exporter to maintain information required to support the Form A 
and to ensure that pass-through operations will not occur under 
that program. In this regard, it is noted that although the GSP 
statute does not contain the limitations concerning simple combin- 
ing or packaging operations or mere dilution, it is still necessary 
under the GSP to determine whether a substantial transformation 
of an article or material has taken place in a case where the im- 
ported article is not wholly the growth, product, or manufacture of 
a beneficiary developing country. Moreover, Customs believes that 
the documentary requirements under the CBI and the GSP should 
be essentially the same so that one program does not materially de- 
tract from the other except as a result of statutory differences. Ac- 
cordingly, § 10.173 of the GSP regulations is amended by this docu- 
ment by adding a new subsection (c) to provide for a declaration to 
be prepared and submitted by the exporter under the same circum- 
stances as provided in the modified CBI provisions. The text of the 
GSP declaration and the other portions of this new subsection (c), 
as set forth in this document are identical to the corresponding CBI 
provision except for (1) amendments to conform to a GSP context 
and (2) deletion of the provision concerning value added after ex- 
portation since this provision does not apply in the case of the 
GSP. 

A separate notice of proposed rulemaking is published elsewhere 
in this issue of the Federal Register which proposes to modify the 
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requirement of foreign government certification of the GSP Certifi- 
cate of Origin Form A. 


COMMENTS 


Before adopting the interim regulations as a final rule, consider- 
ation will be given to any written comments timely submitted to 
the Commissioner of Customs. Comments submitted will be avail- 
able for public inspection in accordance with the Freedom of Infor- 
mation Act (5 U.S.C. 552), § 1.6, Treasury Department Regulations 
(31 CFR 1.6), and §103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, U.S. Customs 
Service Headquarters, Room 2426, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


INAPPLICABILITY OF NoTICE REQUIREMENT 


Pursuant to the provisions of 5 U.S.C. 553(a), public notice is in- 
applicable to this regulation because it is within the foreign affairs 
function of the U.S. Further, because these interim regulations lib- 
eralize the declaration procedures set forth in the initial interim 
regulation, thus benefiting the public, it is believed good cause 
exists for dispensing with the normal procedures. 


EXECUTIVE ORDER 12291 


This interim regulation is not a “major rule’ as defined by sec- 
tion 1(b) of Executive Order 12291. Accordingly, a regulatory 
impact analysis is not required under E.O. 12291. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this document because the regulations will 
not have a significant economic impact on a substantial number of 
small entities. Any economic impact flows directly from the Carib- 
bean Basin Economic Recovery Act and not from the implementing 
regulations. 

Accordingly, it is hereby certified under the provisions of § 3, 
Regulations Flexibility Act (5 U.S.C. 605(b)), that the interim regu- 
lations will not have a significant economic impact on a substantial 
number of small entities. 


PAPERWORK REDUCTION ACT 


The interim regulations are subject to the Paperwork Reduction 
Act of 1980, Pub. L. 96-511. Accordingly, applicable sections of the 
interim regulations have been cleared by the Office of Management 
and Budget and assigned control number 1515-0112. 
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DRAFTING INFORMATION 


The principal author of this document was John Elkins, Esq., 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices and the Office of the U.S. Trade Representatives participated 
in its development. 


List oF SUBJECTS IN 19 CFR Part 10 


Caribbean Basin Initiative, Customs duties and inspection, Gen- 
eralized System of Preferences, Imports. 


AMENDMENTS TO THE REGULATIONS 


Part 10, Customs Regulations (19 CFR Part 10), is amended as set 
forth below. 
GEORGE C. CORCORAN, Jr., 
Acting Commissioner of Customs. 
Approved: November 29, 1984. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 7, 1984 (49 FR 47995)] 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. Section 10.173 is amended by adding a new paragraph (c) to 
read as follows: 


§ 10.173 Evidence of the country of origin. 


* * * * * * * 


(c) Merchandise not wholly the growth, product, or manufacture 
of a beneficiary developing country. (1) Declaration of the exporter. 
In a case involving merchandise valued in excess of $250 which is 
not wholly the growth, product, or manufacture of a signle benefi- 
ciary developing country, the exporter in the country from which 
the merchandise is directly imported shall be prepared to submit 
directly to the district director, upon request, a declaration setting 
forth all pertinent detailed information, concerning the production 
or manufacture of the merchandise, which was relied upon in the 
preparation of the Certificate of Origin. When requested by the dis- 
trict director, the declaration shall be prepared in substantially the 
following form: 


Declaration of Exporter 


I, (name), hereby declare that the articles 
described below (a) were produced or manufactured in 
(country) by means of processing operations 
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performed in that country as set forth below and were also subject- 
ed to processing operations in the other country or countries which 
are members of the same association of countries as set forth below 
and (b) incorporate materials produced in the country named above 
or in any other country or countries which are members of the 
same association of countries as set forth below: 


Processing | Materials produced 
operations 
performed on article | 


| 
| 
} 
| 


in a beneficiary 
developing country 
or members of the 

same association 


| fren perionnniecene 


| 


Number | Descrip- | 


tion of | Descrip- 

onal article | tion of 
and | processing 
quantity | operations | 
and 
| country of | 
| processing | 


| Descrip- 
Direct | tion of 
| costs of | material, 
process- | produc- 
ing | tion | value of 
oper- | process, | materi- 
ations and al 
| country of 
| produc- 
tion 


+—_—— emai 


invoices | 





(2) Retention of records and submission of declaration. The infor- 
mation necessary for preparation of the declaration shall be re- 
tained in the exporter’s files for a period of 5 years. In the event 
that the district director requests submission of the declaration 
during the 5-year period, it shall be submitted by the exporter di- 
rectly to the district director within 60 days of the date of the re- 
quest or such additional period as the district director may allow 
for good cause shown. Failure to submit the declaration in a timely 
fashion will result in a denial of duty-free treatment. 

(3) Verification of documentation. The evidence of country of 
origin submitted under this section shall be subject to such verifica- 
tion as the district director deems necessary. In the event that the 
district director is prevented from obtaining the necessary verifica- 
tion, he may treat the entry as dutiable. 

2. Section 10.198 is amended by revising it to read as follows: 


§ 10.198 Evidence of country of origin. 


(a) Shipments covered by a formal entry. (1) Certificate of Origin. 
Except as provided in paragraphs (a)(4) and (c\(3) of this section, the 
importer or consignee of a shipment of merchandise covered by a 
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formal entry for which treatment under the CBI is claimed, shall 
file with the district director with the entry summary, as evidence 
of the country of origin, the Certificate of Origin Form A adopted 
for use under the Generalized System of Preferences, as provided 
for in § 10.173 of this chapter. The references to “Generalized 
System of Preferences” appearing on the front of the Form A shall 
be replaced by the reference “Caribbean Basin Initiative”, and the 
Form A shall be properly completed and signed by the exporter of 
the merchandise in the beneficiary country where the merchandise 
was produced or last processed. The Form A may be, but need not 
be, certified by the designated governmental authority in that 
country. 

(2) Released under bond. If the required Certificate of Origin 
properly completed, is not filed with the entry summary, the entry 
summary shall be accepted, subject to compliance with the require- 
ments set forth in §§ 10.192 through 10.197, only if the importer or 
consignee gives a bond in such amount as is required by the dis- 
trict director for the production of the Certificate of Origin. Within 
60 days after filing the entry summary, or such additional period 
as the district director may allow for good cause shown, the import- 
er or consignee shall deliver to the district director the Certificate 
of Origin. If the Certificate of Origin is not delivered to the district 
director within 60 days of the date of filing the entry summary, or 
such additional period as the district director, for good cause, may 
allow, the district director shall treat the entry as dutiable and 
may cancel the bond or the charge against the bond, as appropri- 
ate, in accordance with § 172.22(c) of this chapter. 

(3) Duplicate Certificate of Origin. In the event of the loss, theft, 
or destruction of a Certificate of Origin, the district director shall 
accept a duplicate Certificate of Origin endorsed with the word 
“duplicate” in box 4. The duplicate shall bear the date of issue of 
the original Certificate of Origin and will be effective from that 
date. 

(4) Waiver of Certificate of Origin. The district director may 
waive production of a Certificate of Origin when he is otherwise 
satisfied that the merchandise qualifies for duty-free entry under 
the CBI. 

(b) Shipments covered by an informal entry. Although the filing of 
a Certificate of Origin is not required for shipments covered by an 
informal entry, the district director may require such other evi- 
dence of the country of origin as deemed necessary. The filing of a 
Certificate of Origin may be required in a case involving consolida- 
tion of individual shipments under § 143.22 of this chapter. 

(c) Articles not wholly the growth, product, or manufacture of a 
beneficiary country. (1) Declaration of the exporter. In a case involv- 
ing an article covered by a formal entry which is not wholly the 
growth, product, or manufacture of a single beneficiary country, 
the exporter in the beneficiary country where the article was pro- 
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duced or last processed shall be prepared to submit directly to the 
district director, upon request, a declaration setting forth all perti- 
nent detailed information, concerning the production or manufac- 
ture of the article, which was relied upon in the preparation of the 
Certificate of Origin. When requested by the district director, the 
declaration shall be prepared in substantially the following form: 


Declaration of Exporter 


i (name), hereby declare that the articles 
described below (a) were produced or manufactured in 
(country) by means of processing operations 

performed in that country as set forth below and were also subject- 
ed to processing operations in the other beneficiary country or 
countries (including the Commonwealth of Puerto Rico and the 
U.S. Virgin Islands) as set forth below and (b) incorporate materi- 
als produced in the country named above or in any other benefici- 
ary country or countries (including the Commonwealth of Puerto 
Rico and the United States Virgin Islands) or in the customs terri- 
tory of the United States (other than the Commonwealth of Puerto 


Rico) as set forth below: 
ee encroached tates tonya ease 
Processing Materials produced 
operations in a beneficiary 
performed on article a 2 in the 
T OO. 





Descrip- Descrip- 
Number tion of Descrip- — tion of 
article tion of ctibnat material, 
and processing process- produc- Cost or 
quantity | operations ims tion value of 
and saae- — = 
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| processing country of 
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tion 


and 
date of 
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Address 
Signature 


(2) Retention of records and submission of declaration. The infor- 
mation necessary for the preparation of the declaration shall be re- 
tained in the exporter’s files for a period of 5 years. In the event 
that the district director requests submission of the declaration 
during the 5-year period, it shall be submitted by the exporter di- 
rectly to the district director within 60 days of the date of the re- 
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quest or such additional period as the district director may allow 
for good cause shown. Failure to submit the declaration in a timely 
fashion will result in a denial of duty-free treatment. 

(3) Value added after final exportation. In a case in which value 
is added to an article in a bonded warehouse or a foreign-trade 
zone in the Commonwealth of Puerto Rico or in the U.S. after final 
exportation of the article from a beneficiary country, in order to 
ensure compliance with the value requirement under § 10.195(a), 
the declaration provided for in subparagraph (1) shall be filed by 
the importer or consignee in lieu of the Certificate or Origin, with 
the entry summary, as evidence of the country of origin. The decla- 
ration shall be properly completed by the party responsible for the 
addition of such value. 

(d) Verification of documentation. The evidence of country of 
origin submitted under this section shall be subject to such verifica- 
tion as the district director deems necessary. In the event that the 
district director is prevented from obtaining the necessary verifica- 
tion, the district director may treat the entry as dutiable. 


(R.S. 251, as amended, secs. 623, 624, 46 Stat. 759, 211 et seg., Gen. Hdnt. 11. sec. 


101, 76 Stat. 72 et seg., 97 Stat. 384 et seg. (19 U.S.C. 66, 1202, 1623, 1624, 2701 
et seq.) 


(T.D. 84-239) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
October 1, 1984 $0.007905 
October 2, 1984 .007984 
October 3, 1984 .007981 
October 4, 1984 .007962 
October 5, 1984 .008013 
Israel shekel: 
October 1-5, 1984 N/A 
South Korea won: 
October 1, 1984 .001224 
October 2-3, 1984 .001222 
October 4, 1984 .001224 
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October 5, 1984 .001222 
Taiwan dollar: 

October 1, 1984 .025504 

October 2, 1984 025523 

October 3, 1984 .025536 

October 4, 1984 025549 

October 5, 1984 .025562 


(LIQ-03-01 S:COM CIE) 


Dated: October 5, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-240) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1980, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

October 8, 1984, holiday use rates for October 5, 1984. 


Greece drachma: 
October 9, 1984 $0.007933 
October 10, 1984 .007896 
October 11, 1984 .007872 
October 12, 1984 .007868 
Israel shekel: 
October 9-12, 1984 N/A 
South Korea won: 
October 9, 1984 .001221 
October 10, 1984 .001220 
October 11, 1984 .001218 
October 12, 1984 .001217 
Taiwan dollar: 
October 9, 1984 .025569 
October 10, 1984 N/A 
October 11, 1984 .025562 
October 12, 1984 025549 
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(LIQ-03-61 S:COM CIE) 
Dated: October 12, 1984. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-241) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
October 15, 1984 $0.007809 
October 16-17, 1984 .007813 
October 18, 1984 .007819 
October 19, 1984 .007859 
Israel shekel: : 
October 15-19, 1984 N/A 
South Korea won: 
October 15, 1984 .001218 
October 16-17, 1984 .001216 
October 18, 1984 .001217 
October 19, 1984 .001216 
Taiwan dollar: 
October 15, 1984 .025523 
October 16, 1984 .025510 
October 17, 1984 .025497 
October 18, 1984 .02548 
October 19, 1984 .025471 


(LIQ-03-01 S:COM CIE) 


Dated: October 19, 1984. 
ANGELA DEGAETANO, 
Chief. 
Customs Information Exchange. 
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(T.D. 84-242) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (81 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
October 22, 1984 $0.007949 
October 28, 1984 .007952 
October 24, 1984 .008000 
October 25, 1984 .008078 
October 26, 1984 .008029 
Israel shekel: 
October 22-26, 1984 N/A 
South Korea won: 
October 22-23, 1984 .001218 
October 24, 1984 .001219 
October 25, 1984 .001221 
October 26, 1984 .001222 
Taiwan dollar: 
October 22, 1984 025445 
October 23, 1984 .025432 
October 24, 1984 .0254138 
October 25, 1984 N/A 
October 26, 1984 .025400 


(LIQ-03-01 S:COM CIE) 


Dated: October 26, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-243) 
Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
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The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
Se ois arin datenictiapMeaceapnadibes $0.007987 
October 30, 1984 .007984 
October 31, 1984 .008035 
Israel shekel: 
October 29-30, 1984 N/A 
South Korea won: 
October 29, 1984 .001220 
October 30, 1984 .001219 
October 31, 1984 .001220 
Taiwan dollar: 
October 29, 1984 .025413 
October 30, 1984 025426 
October 31, 1984 


(LIQ-03-01 S:COM CIE) 


Dated: October 31, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-244) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-218 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
October 16-18, 1984 
October 19, 1984 

Republic of South Africa rand: 
October 15, 1984 
October 16, 17, 1984 
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October 18, 1984 
October 19, 1984 


(LIQ-03-01 S:COM CIE) 


Dated: October 19, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-245) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-218 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
October 22-23, 1984 $0.000401 
October 24-26, 1984 .000393 
Republic of South Africa rand: 
October 22, 1984 .55650 
October 23, 1984 .56150 
October 24, 1984 .56500 
October 25, 1984 .55600 
October 26, 1984 .55200 


(LIQ-03-01 S:COM CIE) 


Dated: October 26, 1984. 
ANGELA DEGAETANO, 
Chief, 


Customs Information Exchange. 
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(T.D. 84-246) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-218 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
October 29-30, 1984 $0.000393 
October 31, 1984 .000381 
Republic of South Africa rand: 
October 29, 1984 .51500 
October 30, 1984 .51850 
October 31, 1984 .52500 


(LIQ-03-01 S:COM CIE) 


Dated: October 31, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-247) 
Bonds 


Approval and discontinuance of bonds on Customs Form 7587 for the control of 
Instruments of International Traffic of a kind specified in section 10.4la of the 
Customs Regulations 


Bonds on Customs Form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.4la of the Cus- 
toms Regulations have been approved or discontinued as shown 
below. The symbol “D” indicates that the bond previously outstand- 
ing has been discontinued on the month, day, and year represented 
by the figures which follow. “PB” refers to a previous bond, dated 
as represented by the figures in parentheses immediately following 
which has been discontinued. If the previous bond was in the name 
of a different company or if the surety was different, the informa- 
tion is shown in a footnote at the end of the list. 

Dated: December 4, 1984. 
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Name of principal and surety 


AYO Shipping Corp., 5111 S.W. 8th, 
St., Suite 105, Miami, FL; Old Repub- 
lic Ins. Co. 


Agencia Navemar Puerto Rico, Inc., 
#350 Comercio, Ofic. 203, Edificio 
Quintana, San Juan, Puerto Rico; 
Puerto Rican-American Insurance 


Co. 


Atlanttrafik Express Service, Inc., 370 
Lexington, Suite 200, New York, NY; 
American Motorists Ins. Co. 


Bermuda Agencies Ltd., 39 Broadway, 
Suite 1501, New York, NY; Ameri- 
can Motorists Ins. Co. 


CTO International Ltd., 438 St. Pierre 
St., Montreal, Quebec, Canada; Old 
Republic Ins. Co. 


Celanese Corp., 1211 Avenue of the 
Americas, New York, NY; Federal 
Ins. Co. 

(PB 12/13/65) D 10/29/84! 


Char Ching Shipping (USA) Ltd., 925 
Harbor Plaza Dr., #223, Long 
Beach, CA; Washington Internation- 
al Ins. Co. 

D 10/18/84 


Chilean Line, Inc., as agents C.S.A.V., 
One World Trade Center, New York, 
NY; Washington International Ins. 
Co. 

(PB 10/18/75) D 10/18/84 2 


Concorde Nopal Agency, Inc., 2150 
N.W. 70 Ave., Miami, FL; American 
Motorists Ins. Co. 


Dunlap Towing Co., Box 593, La 
Conner, WA; Great American Ins. 
Co. 

D 10/12/84 


Federal Container, 7 Dey St. New 
York, NY; Washington International 
Ins. Co. 


Flagship Container Line, Inc., P.O. Box 
869, Mobile, AL; Old Republic Ins. 
Co. 


Ford Motor Co., One Parklane Blvd., 
Parklane Towers East, Dearborn, 


MI; Ins. Company of North America | 


(PB 12/2/74) D 11/8/84 8 


Hansen & Tidemann, Inc.,. P.O. Box 
52620, Houston, TX; National Surety 
Corp. 

D 9/22/84 


Date of bond 


= 


Sept. 18, 1984 


Sept. 13, 1984 


Oct. 4, 1984 


Aug. 30, 1984 


Oct. 15, 1984 


Sept. 12, 1984 


Aug. 1, 1983 


Oct. 18, 1984 


Aug. 31, 1984 


| 


Dec. 4, 1983 


| Sept. 5, 1984 


| Sept. 6, 1984 


| Nov. 2, 1984 


| June 30, 1967 





Date of 
approval 


Sept. 19, 1984 


Sept. 19, 1984 


Oct. 5, 1984 
Sept. 5, 1984 
Oct. 17, 1984 


Oct. 29, 1984 


Aug. 9, 1983 


Oct. 18, 1984 


Sept. 5, 1984 


Jan. 17, 1984 


Sept. 5, 1984 
| Sept. 7, 1984 


| Nov. 8, 1984 


| June 30, 1967 





—- 





Filed with district 
director/area 
director/amount 


New York Seaport 
$10,000 


San Juan, PR 


$25,000 


New York Seaport 
$10,000 


New York Seaport 


$10,000 


St. Albans, VT 
$10,000 


New York Seaport 
$10,000 


Los Angeles, CA 
$50,000 


New York Seaport 
$10,000 


New York Seaport 


$10,000 


Seattle, WA 
$10,000 


New York Seaport 
$10,000 


Mobile, AL 
$10,000 


Detroit, MI 
$10,000 


Houston, TX 
$10,000 
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Name of principal and surety 


Mac Holdings Ltd. & P.M. Welding 
Ltd., P.O. Box 472, Grand Cayman, 


Cayman Islands, British West Indies; | 


Washington International Ins. Co. 


Ivaran Agencies, Inc., 1 Exchange 
Plaza, New York, NY; American Mo- 
torists Ins. Co. 


Jack B. Kelley Enterprises, Inc., Rt. 1, 
Box 400, Amarillo, TX; Washington 
International Ins. Co. 


M.C. Terminals, 40 So. Spokane St., 
Seattle, WA; Washington Interna- 
tional Ins. Co. 


Marine Bulk Carriers, Inc., 118 North 
Royal St., Suite #712, Mobile, AL; 
Sentry Insurance a Mutual Co. 


Merzario Maritime Agency Inc., 11821 
East Freeway, Houston, TX; Old Re- 
public Ins. Co. 


Moran-Gulf Shipping Agencies, Inc., 2 
Canal St., International Trade Mart, 
New Orleans, LA; Washington Inter- 
national Ins. Co. 


Nautical Services Corp., 5005 Mitchell- 
dale, Houston, TX; Washington 
International Ins. Co. 


P.M. Welding Ltd.—see: Mac Holdings 
Ltd. 

Pan Atlantic Shipping Ltd. 290 Nye 
Ave., Irvington, NJ; Washington 
International Ins. Co. 

(PB 7/31/81) D 9/25/84 4 


Puget Sound Marine Industrial, Inc., 
2220 S. Tacoma Way, Tacoma, WA; 
Old Republic Ins. Co. 


Santa Fe Engineering & Construction 
Co., Inc., 505 South Main St., Santa 
Ana, CA; St. Paul Fire & Marine Ins. 
Co. 

D 10/8/84 


Sea-Land Service, Inc., 10 Parsonage | 


Rd., P.O. Box 900, Edison, NJ; Feder- 
al Ins. Co. 
D 11/1/84 


St. Petersburg Beverage Co., Inc., 1190 
Lake Dr., Largo, FL; St. Paul Fire & 
Marine Ins. Co. 

D 9/10/84 


Smith & Johnson (Warehouse) Inc., 842 
Elston St., Rahway, NJ; St. Paul 
Fire & Marine Ins. Co. 

(PB 3/6/72) D 11/13/84 5 





Date of bond 


Oct. 1, 1984 


Nov. 9, 1984 


Sept. 7, 1984 


Aug. 8, 1984 


Aug. 30, 1984 


Sept. 19, 1984 


Sept. 14, 1984 


Aug. 24, 1984 


Sept. 24, 1984 


Oct. 5, 1984 


Oct. 27, 1980 


Nov. 1, 1977 


June 7, 1971 


Nov. 13, 1984 


— oe 


Date of 
approval 


= 


Oct. 1, 1984 


Nov. 13, 1984 
Oct. 19, 1984 
Aug. 21, 1984 
Aug. 30, 1984 
Sept. 27, 1984 


Sept. 19, 1984 


Sept. 27, 1984 


| Sept. 25, 1984 


Oct. 10, 1984 
Oct. 29, 1980 
Oct. 27, 1977 
June 10, 1971 


Nov. 15, 1984 





—* 
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| Filed with district 
| director/area 
director/amount 


Miami, FL 
$10,000 


New York Seaport 
$10,000 


| Dallas/Forth Worth, 
| TX 
$10,000 


Seattle, WA 
$10,000 


| Mobile, AL 
$10,000 


| Houston, TX 
| $30,000 


| New Orleans, LA 
| $10,000 


Houston, TX 
$10,000 


| New York Seaport 
$10,000 


Seattle, WA 
$10,000 


| New Orleans, LA 
$10,000 





New York Seaport 
$10,000 


| 
| 
| 
| 


Tampa, FL 
D $10,000 


New York Seaport 
$10,000 
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Name of principal and surety 


od 


Star Kist Foods, Inc., 582 Tuna St., 
Terminal Island, CA; Washington 
International Ins. Co. 

D 11/5/84 


Vista Chemical Inc., 15990 North Bark- 
ers Landing Rd., Houston, TX; Old 
Republic Ins. Co. 


S.J. Watt, 20528 Woodland, Harper 
Woods, MI; American Motorists In- 
surance Co. 

D 11/6/84 


Young Sea Cargo Corp., 17 Battery 
Place North, New York, NY; Ameri- 
can Motorists Ins. Co. 


Zim-American Israeli Shipping Co., 42 
Broadway, New York, NY; Peerless 
Ins. Co. 

D 10/30/84 





acl 


Date of bond 


Nov. 5, 1980 


Oct. 16, 1984 


Oct. 4, 1974 


Nov. 9, 1984 


Oct. 12, 1972 


1 Principal is Celanese Corporation of America. 
2 Principal is Chilean Line Inc. Surety is Peerless Ins. Co. 
3 Surety is American Home Assurance Co. 


* Surety is Peerless Ins. Co. 


5 Principal is Smith & Johnson (Shipping) Inc. 


BON-3-10 


T 





a 


Date of 
approval 


Nov. 17, 1980 


Oct. 22, 1984 


Oct. 9, 1974 


Nov. 138, 1984 


Oct. 13, 1972 


4 
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Filed with district 
director/area 
director/amount 


Lost Angeles, CA 
$50,000 


Houston, TX 
$25,000 


Detroit, MI 
$10,000 


New York Seaport 
$10,000 


New York Seaport 
$10,000 


Epwa?» B. GABLE, Jr., 


Director, 


Carriers, Drawback and Bonds Division. 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 10 


Proposed Customs Regulations Amendments Relating to 
Generalized System of Preferences 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: Title V of the Trade Act of 1974 authorized the Presi- 
dent to establish a Generalized System of Preferences (GSP) which 
permits the duty-free entry of eligible merchandise arriving direct- 
ly from designated “beneficiary developing countries’’. 

The Caribbean Basin Economic Recovery Act implements an eco- 
nomic recovery program for nations of the Caribbean and Central 
America. The Act provides for the waiver of duties until September 
1995 on most products imported from Caribbean and Central Amer- 
ican countries designated as beneficiary countries. 

To ensure that the documentary requirements of the Caribbean 
Basin Initiative (CBI and the GSP do not detract from one another 
and to avoid unnecessary confusion among parties using these pro- 
grams, the GSP documentary requirements, other than as set forth 
in this notice, are modified by an interim regulation published else- 
where in this issue of the Federal Register, to conform them to the 
CBI documentary requirements. This document proposes to modify 
the GSP documentary requirements to remove the requirement of 
foreign government certification of the GSP Certificate of Origin 
Form A. 


DATES: Written comments must be received on or before February 
5, 1985. 


ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to and inspected at the Regulations Control Branch, US. 
Customs Service Headquarters, Room 2426, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Operational Aspects: 

William L. Marchi, Duty Assessment Division (202-566-2957); Legal 

Aspects: Francis W. Foote, Esq., Classification and Value Division 
53 
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(202-566-2938); U.S. Customs Service, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Title V of the Trade Act of 1974 authorized the President to es- 
tablish a Generalized System of Preferences (GSP) which permits 
the duty-free entry of eligible merchandise arriving directly from 
designated ‘beneficiary developing countries’. 

Subtitle A, Title II, Pub. L. 96-67, the Caribbean Basin Economic 
Recovery Act, commonly referred to as the Caribbean Basin Initia- 
tive (CBD, implements an economic recovery program for nations 
of the Caribbean and Central America. The Act provides for the 
waiver of duties until September 30, 1995, on most products import- 
ed from Caribbean and Central American countries designated by 
the President as beneficiary countries. 

To implement the provisions of the GSP, on December 31, 1975, 
Customs published regulations in the Federal Register (40 FR 
60047) as T.D. 76-2. 

To implement the duty-free aspects of the CBI, Customs pub- 
lished interim regulations as T.D. 84-14 in the Federal Register on 
January 5, 1984 (49 FR 852). The interim CBI regulations provided 
for a 60-day public comment period which was subsequently ex- 
tended by a notice published in the Federal Register on March 8, 
1984 (49 FR 8600), to May 4, 1984. 

Numerous commenters submitted observations and proposals for 
amendments to the interim CBI regulations. A particularly large 
number of comments were received on § 10.198 of the interim CBI 
Customs Regulations amendments (19 CFR 10.198), which concerns 
the documentary evidence of country of origin and requires the 
submission of a declaration of the manufacturer or exporter togeth- 
er with an endorsement thereof by the importer or consignee. Both 
the GSP regulations and the CBI interim regulations contain docu- 
mentary requirements which assist in the determination of eligibil- 
ity of merchandise for the two programs. In light of the comments 
received, it was decided to modify the documentary requirements of 
the interim CBI regulations and submit the modification, which 
differs from both the initial interim CBI regulatory provision and 
the various proposals put forth by the commenters, for further 
public comment. That document, which is published elsewhere in 
this issue of the Federal Register also contains modifications to the 
GSP documentary provisions to require, upon request by the dis- 
trict director, the submission of a declaration setting forth perti- 
nent information concerning production or manufacture of the 
merchandise. This document contains only a proposal to eliminate 
the requirement of foreign government certification of the GSP 
Certificate of Origin Form A. The changes to the GSP provisions 
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are proposed to ensure that the documentary requirements of the 
CBI and the GSP do not detract from one another and to avoid un- 
necessary confusion among parties using these programs. 


DISCUSSION OF PROPOSED AMENDMENTS TO THE GSP REGULATIONS 


Customs believes that the documentary requirements under the 
CBI and the GSP should be essentially the same so that one pro- 
gram does not materially detract from the other except as a result 
of statutory differences. Accordingly, it is proposed to amend 
§ 10.173 of the GSP Customs Regulations (19 CFR 10.173), to elimi- 
nate the requirement for certification of the Form A by the desig- 
nated governmental authority. 

In addition to the documentary and certification requirements 
contained in § 10.173, there are documentary and certification re- 
quirements found in § 10.175, Customs Regulations (19 CFR 10.175), 
relating to articles shipped from a beneficiary developing country 
to the U.S. through a free trade zone in a beneficiary developing 
country. To conform them it is proposed to revise paragraphs (c)(3) 
and (c\(4) of § 10.175. Paragraph (c\(3) refers to the Certificate of 
Origin issued by the designated beneficiary developing country and 
certain information which must be entered on the form. In light of 
the proposed amendments to § 10.173, it is proposed to remove the 
words “issued by” from paragraph (c)(3) and substitute appropriate 
language indicating that the Certificate of Origin must be prepared 
and signed by the exporter of the merchandise. Further, it is pro- 
posed to modify paragraph (c)(4) by removing the reference to a cer- 
tifying authority and deleting the requirement that the original 
Certificate of Origin be retained by the designated authority in the 
country maintaining the free trade zone. As proposed by this docu- 
ment, paragraph (c)(4) will require the person responsible for the 
articles in the free trade zone, or any other person having knowl- 
edge of the facts, to prepare and sign an additional Certificate of 
Origin which declares what operations, if any, were performed on 
the articles in the free trade zone. The modified paragraph would 
further require that this additional Certificate of Origin be provid- 
ed to the U.S. importer or consignee who will present it to the dis- 
trict director along with the Certificate of Origin required by 
§ 10.173(a)(1). Finally, the modified paragraph indicates that the 
provisions of § 10.173 relating to a duplicate Certificate of Origin, 
release of merchandise under bond when the Certificate is missing, 
verification of evidence and waiver of the Certificate of Origin, are 
applicable to this paragraph. 


COMMENTS 


Before adopting this proposal as a final rule, consideration will 
be given to any written comments (preferably in triplicate) timely 
submitted to the Commissioner of Customs. Comments submitted 
will be available for public inspection in accordance with the Free- 
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dom of Information Act (5 U.S.C. 552), § 1.6, Treasury Department 
Regulations (31 CFR 1.6), and § 103.11(b), Customs Regulations (19 
CFR 103.11(b)), or regular business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations Control Branch, U.S. Cus- 
toms Service Headquarters, Room 2426, 1301 Constitution Avenue, 
NW., Washington, D.C. 20229. 


AUTHORITY 


This document is issued under the authority of R.S. 251, as 
amended, secs. 623, 624, 46 Stat. 759, 211 et seg., Gen. Hdnt. 11, sec. 
503(b), 88 Stat. 2069 (19 U.S.C. 66, 1202, 1623, 1624, 2461 et seq.). 


EXECUTIVE ORDER 12291 


This proposed regulation will not result in a “major rule” as de- 
fined by section 1(b) of Executive Order 12291. Accordingly, a regu- 
latory impact analysis is not required under E.O. 12291. 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this document because the regulation will not 
have a significant economic impact on a substantial number of 
small entities. 

Accordingly, it is hereby certified under the provision of section 
3, Regulatory Flexibility Act (5 U.S.C. 605(b)), that the proposed 
regulations, if adopted, will not have a significant economic impact 
on a substantial number of small entities. 


PAPERWORK REDUCTION ACT 


The proposed regulations are subject to the Paperwork Reduction 
Act. Accordingly, the document has been submitted to the Office of 
Management and Budget for review and comment pursuant to 44 
U.S.C. 3504(h). Public comments relating to the information collec- 
tion aspects of the proposal should be addressed to the Office of In- 
formation and Regulatory Affairs, Attention: Desk officer for U.S. 
Customs Service, Office of Management and Budget, Washington, 
D.C. 20503. A copy of the comments to the Office of Management 
and Budget should also be sent to the Customs Service at the ad- 
dress set forth in the ADDRESS portion of this document. 


DRAFTING INFORMATION 


The principal author of this document was John Elkins, Esq., 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices and the Office of the U.S. Trade Representative participated 
in its development. 
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List oF SuBJECTS IN 19 CFR Part 10 


Customs duties and inspection, Generalized System of Prefer- 
ences, Imports. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


It is proposed to amend Part 10, Customs Regulations (19 CFR 
Part 10), as set forth below. 
GEORGE C. CoRCORAN, JR., 
Acting Commissioner of Customs. 


Approved: November 29, 1984. 
JOHN M. WALKER, Ur., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 7, 1984 (49 FR 48003)] 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. It is proposed to amend § 10.173(a)(1) by revising the last sen- 
tence to read as follows: 


§10.173 Evidence of the country of origin. 


(a) Shipments valued in excess of $250. (1) Certificate of Origin. 

* * * The Form A shall be properly completed and signed by the 
exporter of the merchandise in the country from which it is direct- 
ly imported. The Form A may be, but need not be, certified by the 
designated governmental authority in that country. 

2. It is proposed to amend § 10.175(c)\(3) by removing the words 
“issued by” in the first sentence and inserting, in their place, the 
words “prepared and signed by the exporter of the merchandise 
in’. 

3. It is proposed to amend § 10.175(c)(4) by revising it to read as 
follows: 


§ 10.175 Imported directly defined. 


* * * * 


pt 24 

(4) The person responsible for the articles in the free trade zone, 
or any other person having knowledge of the facts shall prepare 
and sign an additional Certificate of Origin, Form A, declaring 
what operations, if any, were performed, on the articles within the 
free trade zone. The additional Certificate of Origin shall be provid- 
ed to the U.S. importer or consignee who shall present it to the dis- 
trict director along with the Certificate of Origin required by 
§ 10.173(a)(1). The provisions of § 10.173(a)(2), (a)\(3), (a4), and (a5) 
are applicable to this paragraph. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 84-125) 


MILLER AND COMPANY, PLAINTIFF v. THE UNITED STATES, 
DEFENDANT 


Court No. 84-4-00576 
Before: RESTANI, Judge. 


Opinion and Order 
[Plaintiff's motion to amend the summons is denied.] 


(Decided November 21, 1984) 


Plaia, Schaumberg & deKieffer, Chartered (Herbert C. Shelley and George W. 
Thompson), for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch; Francis J. Sailer; Civil Division, United States 
Department of Justice, for the defendant. 


Restanl, Judge: Plaintiff files an action challenging the final de- 
termination made by the International Trade Administration 
(“ITA”) of the United States Department of Commerce at the con- 
clusion of its periodic review, conducted pursuant to section 751 of 
the Tariff Act of 1980, as amended, 19 U.S.C. § 1675 (1982), of the 
outstanding countervailing duty order on pig iron imported from 
Brazil. Plaintiff, an importer, seeks an injunction directing the ITA 
not to order liquidation of plaintiffs Brazilian pig iron entries for 
1981 in the manner set forth in the ITA’s section 751 determina- 
tion. 

The countervailing duty order in this action was published in the 
Federal Register on April 4, 1980 (45 Fed. Reg. 23045). The prelimi- 
nary results of the ITA’s administrative review for 1981 of this 
countervailing duty order were published in the Federal Register 
on November 30, 1983 (48 Fed. Reg. 54091), and the final results 
were published on March 16, 1984 (49 Fed. Reg. 9923). The ITA in- 
structed the Customs Service to assess countervailing duties in 
excess of the cash deposits paid on account of duties on 1981 im- 
ports of Brazilian pig iron. 

60 
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This case is before the court on plaintiff's motion to amend its 
summons and on defendant’s alternative motions for dismissal or 
summary judgment.! Plaintiff seeks amendment of its summons to 
include an assertion of jurisdiction under 28 U.S.C. § 1581(c) 
(1982).2 Plaintiff's original complaint alleged jurisdiction under 28 
U.S.C. § 1581(i) (1982). Defendant opposes the motion to amend 
and moves for dismissal on the grounds that (1) plaintiff lacks 
standing to prosecute this action and (2) the court lacks subject 
matter jurisdiction over this action. 

The first issue is whether plaintiff's motion to amend should be 
permitted. Resolution of this issue will depend on whether or not 
plaintiff's suit lies under 19 U.S.C. § 1516a(a)(2) (1982), which is ref- 
erenced in 28 U.S.C. §1581(c). Plaintiff challenges the scope of a 
final countervailing duty order. The question of the period for 
which the ITA may assess excess duties pursuant to its countervail- 
ing duty order involves a legal conclusion. ‘“[FJactual findings or 
legal conclusions upon which” countervailing duty orders are based 
are specifically reviewable under § 1516a(a\(2)(A). Plaintiff's suit, 
therefore, would appear to lie under § 1581(c). 

A suit may be brought under § 1581(c), however, only by “an in- 
terested party who is a party to the proceeding in connection with 
which the matter arises.” 19 U.S.C. § 1516a(aX2)(A). Plaintiff may 
be “an interested party,” but plaintiff was not a party to the ad- 
ministrative proceeding out of which this action arises. Unlike the 
plaintiff in FirstMiss, Inc. v. United States, _. CIT __, Slip Op. 84- 


14 (March 6, 1984) (cited by plaintiff), plaintiff here does not point 
to a particular employee or agent who represented it in the agency 
proceedings, nor can it point to any reason why the ITA should 


! Plaintiff's motion for summary judgment is based on the jurisdictional and standing issues raised in its 
motion to dismiss. 
2 28 U.S.C. § 1581(c) reads as follows: 
The Court of International Trade shall have exclusive jurisdiction of any civil action commenced under 
section 516A of the Tariff Act of 1930. 
Section 516A of the Tariff Act of 1930, 19 U.S.C. § 1516a (1982) reads in relevant part: 
(a) Review of determination 
. . . (2) Review of determinations on record. 
(A) In general.—Within thirty days after the date of publication in the Federal Register of— 
(i) notice of any determination described in clause (ii) (iii), (iv), or (v) of subparagraph (B), or 
(ii) an antidumping or countervailing duty order based upon any determination described in clause (i) 
of subparagraph (B), 
an interested party who is a party to the proceeding in connection with which the matter arises may 
commence an action in the United States Court of International Trade by filing a summons, and within 
thirty days thereafter a complaint, each with the content and in the form, manner, and style prescribed 
by the rules of that court, contesting any factual findings or legal conclusions upon which the determi- 
nation is based. 

en determinations.—The determinations which may be contested under subparagraph (A) are 
as follows: 

. . . (iii) A determination, other than a determination reviewable under paragraph (1), by the Secre- 
tary, the administering authority or the Commission under section 1675 of this title. 
3 28 U.S.C. § 1581(i) provides: 

(i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)-(h) of 
this section and subject to the exception set forth in subsection (j) of this section, the Court of International 
Trade shall have exclusive jurisdiction of any civil action commenced against the United States, its agen- 
cies, or its officers, that arises out of any law of the United States providing for— 

(1) revenue from imports or tonnage; 

(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the 
raising of revenue; 

(3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other 
than the protection of the public health or safety; or 

(4) administration and enforcement with respect to matters referred to in paragraphs (1)~(3) of this 
subsection and subsections (a)-(h) of this section. 
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have realized that it was participating in those particular proceed- 
ings. Absent these factors, it is irrelevant whether or not plaintiff's 
failure to participate prejudiced defendant or whether plaintiff's 
participation would have been futile. It is not enough that some of 
the participants have the same general interest as plaintiff. Under 
the statutory scheme plaintiff itself must participate. Thus, it ap- 
pears that if this action must be brought under § 1581(c), it may 
not be maintained by plaintiff, because plaintiff did not participate 
in the relevant administrative proceedings. Cf. Matsushita Electric 
Industrial Co. v. United States, 2 CIT 254, 257-58, 529 F.Supp. 664, 
668-69 (1981). Accordingly, plaintiff's motion to amend the sum- 
mons in this action is denied. 

The second issue is whether jurisdiction over this action exists 
under 28 U.S.C. § 1581(i). Although it did not deal specifically with 
§ 1581(c) as it relates to § 1581(i), the case of United States v. Uni- 
royal, Inc., 69 CCPA 179, 687 F.2d 467 (1982), makes it quite clear 
that 28 U.S.C. § 1581(i) may not be used to circumvent the specific 
requirements of jurisdiction under § 1581(a)-(h). If §1581(c) pro- 
vides an adequate avenue of relief, plaintiff may not proceed under 
§ 1581(i). It appears to the court that at one point in time plaintiff 
could have taken steps to qualify its action for jurisdiction under 
§ 1581(c), but it is not clear that plaintiff must have done so in 
order to obtain relief now, as the court will discuss. If plaintiff is 
not required in this instance to proceed under § 1581(c) exclusively, 
§ 1581(i) will provide an avenue of relief.* 

Analysis of this matter begins with the proposition that one who 
has been injured by agency action is presumptively entitled to judi- 
cial review. City of Rochester v. Bond, 603 F.2d 927, 931 (D.C. Cir. 
1979); Administrative Procedure Act § 10(a), 5 U.S.C. § 702 (1982). 
See Abbott Laboratories v. Gardner, 387 U.S. 136, 140-41, (1967); see 
also K. Davis, Administrative Law Treatise § 28.08 (Supp. 1970); 
L. Jaffe, Judicial Control of Administrative Action 336 (1965). 
When Congress provides a specific statutory procedure for judicial 
review of administrative action, “it is ordinarily supposed that Con- 
gress intended that procedure to be the exclusive means of obtain- 
ing judicial review in those cases to which it applies.” City of Roch- 
ester, 603 F.2d at 931 (footnote omitted) (emphasis added). General- 
ly, this means that a plaintiff must exhaust its administrative rem- 
edies before it can seek such review. Lowa, Ltd. v. United States, _ 
CIT _, 561 F.Supp. 441, 448, aff'd, 724 F.2d 121 (1983). On the 
other hand, when there is substantial doubt as to whether Congress 
intended to require strict exhaustion of administrative remedies in 
a particular case, the court must lean towards permitting judicial 


* When there is no specific statutory scheme for administrative and judicial review, § 1581(i) provides this 
court with jurisdiction over most international trade disputes. The board grant of jurisdiction found in § 1581(i) 
is not easily defeated: 

nless these preceding jurisdictional subsections [1581(a)-(h)] express or contain in their manifest legisla- 
tive history, a limitation on jurisdiction of other related actions, they do not operate to diminish the broad 
grant of jurisdiction contained in section 1581(i). 
Sacilor, Acieries et Laminoirs de Lorraine v. United States, 3 CIT 191, 193, 542 F.Supp. 1020, 1023 (1982). 
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review even absent complete exhaustion. Block v. Community Nu- 
trition Institute, 104 S. Ct. 2450, 2457 (1984). 

The question here is whether Congress intended § 1581(i) to serve 
as an avenue of relief in certain instances of failure to comply with 
the exhaustion prerequisites to §1581l(c) relief. The court must 
assume that Congress was aware of the judicial precedents in this 
area and that it intended them to be applicable to this court’s in- 
terpretation of its jurisdictional mandate. See Johnson v. First Na- 
tional Bank of Montevideo, Minnesota, 719 F.2d 270, 277 (8th Cir.), 
cert. denied, 104 S. Ct. 1015 (1984). Although statutory exhaustion 
requirements, such as that made applicable under § 1581l(c),5 are 
generally prerequisites to obtaining judicial review, in rare in- 
stances courts have recognized exceptions to these requirements. 
See generally American Trucking Associations, Inc. v. I.C.C., 673 
F.2d 82, 85 n.4 (5th Cir. 1982), cert. denied, 103 S. Ct. 1272 (1983) 
(judicial review available when non-party to agency proceeding at- 
tacks agency authority or constitutionality of agency’s enabling 
statute). In the international trade area see Luggage and Leather 
Goods Manufacturers of America v. United States, __ CIT —_, Slip 
Op. 84-53, 15-18 (May 11, 1984) (plaintiffs not required to pursue 
“manifestly inadequate” or “inappropriate administrative remedy” 
prior to seeking judicial review); United States Cane Sugar Refin- 
ers’ Association, etc. v. Block, 69 CCPA 172, 175 n.5, 683 F.2d 399, 
402 n.5 (1982) (because of potential for immediate injury and irrep- 
arable harm to an industry and a substantial impact on the nation- 
al economy, plaintiff not required to exhaust administrative 
remedy). This case presents a situation in which a general excep- 
tion to the exhaustion rule may be applicable here. If such an ex- 
ception exists it would provide the extraordinary reason for allow- 
ing plaintiff to proceed under 28 U.S.C. § 1581(i) in a case where 
plaintiff could have taken steps to qualify for § 1581(c) jurisdiction. 

Courts have original jurisdiction to review administrative actions 
when a plaintiff alleges that an agency has exceeded its statutory 
powers. Skinner & Eddy Corp. v. United States, 249 U.S. 557, 562 
(1919). This exception to the rule of exhaustion has been repeatedly 
observed by the Supreme Court and lower courts. Leedom v. Kyne, 
358 U.S. 184, 188 (1958); Hines v. United States, 263 U.S. 143, 147 
(1923); American Trucking, 673 F.2d at 85 n.4; City of Rochester, 603 
F.2d at 934 n.32; Schwartz v. Allegheny Corp., 282 F. Supp. 161, 163 
(S.D.N.Y. 1968) (three-judge dist. ct.). In the instant case, plaintiff 
argues that it is challenging the administrative agency’s exercise of 
its power. Plaintiff asserts that Commerce did not act in the timely 
manner allegedly mandated by 19 U.S.C. § 1675 and was therefore 
without power to review and retroactively assess countervailing 


5 Participation in the relevant administrative proceedings as specified in 19 U.S.C. § 1516a(aX2) is a form of 
exhaustion of administrative remedies. 





64 cuSTOMS BULLETIN AND DECISIONS, VOL. 18, NO. 51, DECEMBER 19, 1984 


duties on 1981 entries.* Plaintiff further asserts that Commerce’s 
retroactive assessment of countervailing duties is contrary to law 
and is in direct opposition to this court’s ruling in Ambassador Di- 
vision of Florsheim Shoe Co. v. United States, __ CIT _, 577 F. 
Supp. 1016 (1983), appeal docketed, No. 84-814 (Fed. Cir. Jan. 27, 
1984).? 

Mere challenge to the validity of an administrative ruling as 
beyond the power of the agency is not enough to excuse the ex- 
haustion of administrative remedies. Plaintiff must allege a patent 
violation of agency authority. Leedom v. Kyne, 358 U.S. 184, 189 
(1958). “[W]Jhen Congress has specified a procedure for judicial 
review of administrative action, that procedure is the exclusive 
means of review unless, because of some extraordinary circum- 
stances, the procedure fails to provide an adequate remedy. 
... Those extraordinary circumstances ... were instances of 
agency action which is ultra vires ... .” Independent Cosmetic 
Manufacturers and Distributors, Inc. v. H.E.W., 574 F.2d 553, 554 
(D.C. Cir.), cert. denied, 4389 U.S. 893 (1978). United Parcel Service, 
Inc. v. U.S. Postal Service, 524 F. Supp. 1235, 1247 (D. Del. 1981). 
Clearly, if the ITA’s actions were patently ultra vires it would be 
inappropriate to require plaintiff to appear before it as a prerequi- 
site to judicial review. 

The court finds, however, that it cannot determine at this time 
whether plaintiff has alleged a “patent violation” of agency author- 
ity. This question is so intertwined with the merits of this matter 
that a decision on jurisdiction must be reserved. Therefore, the par- 
ties are directed to proceed pursuant to the rules of this court to 
bring the issues raised by plaintiff before the court for decision. 
The court will then determine whether jurisdiction to hear this 
action exists under 28 U.S.C. § 1581(i). 

Accordingly, decision on defendant’s motion to dismiss and its al- 
ternative motion for summary judgment is reserved. 


£19 U.S.C. § 1675 provides in relevant part: 


§ 1675. Administrative review of determinations 
(a) Periodic review of amount of duty. 

(1) In general.—At least once during each 12-month period beginning on the anniversary of the date 
of publication of a countervailing duty order under this subtitle or under section 1303 of this title, and 
antidumping duty order under this subtitle or a finding under the Antidumping Act, 1921, or a notice of 
the suspension of an investigation, the administering authority, after publication of notice of such 
review in the Federal Register, shal/l— 

(A) review and determine the amount of any net subsidy, . . . 
(emphasis added). 


7The Federal Register notice of the final countervailing duty order contested here states: 

Comment 1: The Government of Brazil argues that, in accordance with the Court of International Trade’s 
decision in The Ambassador Division of Florsheim Shoes Co. v. United States, No. 83-125 (C.1.T., December 
1, 1983), the Department has no authority to collect countervailing duties on entries subject to the review 
greater than the cash deposits on those entries. The Brazilian government further argues that the results of 
a section 751 review should only apply to future entries. 

Department's Position: We disagree. The Department has appealed the Florsheim decision. The Depart- 
ment believes that its practice of retroactive collection is correct and will continue to operate on that belief 
pending the outcome of the appeal. 

49 Fed. Reg. 9924 (March 16, 1984). 
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On Plaintiffs’ and Defendants’ Motions for Rehearing and 
Amendment of Judgment 


19 U.S.C. § 1677g—Interest on Overpayments of Estimated 
Countervailing Duties in Proceeding Under 19 U.S.C. § 1303 


In cases arising under 19 U.S.C. § 1303, importers from countries 
not “under the Agreement” (nonsignatories to the Agreement on 
Interpretation and Application of Articles VI, XVI and XXIII of 
the General Agreement on Tariffs and Trade) are entitled to inter- 
est on overpayments of their cash deposits of estimated counter- 
vailing duties pursuant to 19 U.S.C. § 1677g. Such interest is pay- 
able only with respect to entries on and after the publication date 
of the International Trade Administration’s final affirmative coun- 


tervailing duty determination. 
[Plaintiffs’ and defendants’ motions for rehearing granted.] 


(Decided November 21, 1984) 


Kemp, Smith, Duncan & Hammond, Esqs. (Luis Chavez and John J. Scanlon, Jr., 
Esqs., of counsel) for plaintiffs. 

Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch and Sheila N. Ziff, Esq., for defendants. 

Collier, Shannon, Rill & Scott (Lauren R. Howard and Michael R. Kershow, Esqs., 
of counsel) for amicus curiae, Footwear Industries of America, Inc. 


BERNARD NEWMAN, Senior Judge. 
INTRODUCTION 


The matter presently before the Court raises an issue of funda- 
mental importance to the administration of our countervailing 
duty law: whether the Government is obligated by 19 U.S.C. 
§ 1677g to pay interest on overpayments of amounts deposited as 
estimated countervailing duties in cases arising under 19 U.S.C. 
§ 1303. 

The parties, by motions for rehearing, seek reconsideration of the 
decision and amendment of the judgment in these companion cases 
dated April 13, 1984 (7 CIT _, Slip Op. 84-41, 584 F. Supp. 18), re- 
specting this Court’s holding that plaintiffs are not entitled to in- 
terest on overpayments of amounts deposited for estimated coun- 
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tervailing duties in connection with entries of leather wearing ap- 
parel from Mexico. Footwear Industries of America, Inc. participat- 
ed in the current proceedings as amicus curiae in support of plain- 
tiffs’ and defendants’ motions for rehearing. 

Both parties contend that section 1677g requires interest be paid 
on overpayments of estimated countervailing duties in cases arising 
under section 1303, but they disagree as to the entries that are eli- 
gible for such interest.! There is no dispute that the amounts de- 
posited representing overpayments ($169,216.18) must be refunded. 


BACKGROUND 


By decision of this Court dated December 21, 1983 (6 CIT _, Slip 
Op. 83-135, 577 F. Supp. 1021) these cases were remanded to the 
United States Department of Commerce, International Trade Ad- 
ministration (ITA) for further proceedings in connection with its 
first annual review pursuant to section 751 of the Tariff Act of 
1930, as amended, 19 U.S.C. § 1675 (section 751) covering entries of 
leather wearing apparel from Mexico for the period January 14, 
1981 through December 31, 1981, 40 Fed. Reg. 13474 (March 31, 
1983). In brief, this Court held that ITA failed to comply with the 
statutory requirement for publication of notice in the Federal Reg- 
ister of the initiation of a section 751 review. Further, this Court 
found that the lack of proper notice prejudiced plaintiffs by ITA’s 
refusal to consider zero deposit rate certifications submitted by 
Confecciones, which were regarded by ITA as untimely, and by 
ITA’s subsequent denial of a zero deposit rate to Confecciones. The 
Court remanded the case directing ITA to: (1) review as part of the 
administrative record Confecciones’ zero deposit rate certifications 
and any matters pertinent thereto; (2) publish in the Federal Regis- 
ter supplemental final results of its review; (8) file those results 
with the Clerk of this Court; and (4) to serve the supplemental final 
results upon plaintiffs.? 

In compliance with the Court’s direction, on January 20, 1984 
ITA submitted to the Court its “Notice of Supplemental Final Re- 
sults of Administrative Review of Countervailing Duty Order’ re- 
garding leather wearing apparel from Mexico, dated January 13, 
1984. The notice indicated that on remand ITA had reviewed Con- 
fecciones’ zero deposit rate certifications and determined that “the 
total bounty or grant for the period was zero for the firm of Confec- 
ciones’. ITA’s notice further indicated that in accordance with the 
supplemental final results, ITA would instruct Customs to assess 
no countervailing duties on shipments of plaintiffs’ leather wearing 
apparel from Mexico that were entered, or withdrawn from ware- 


1 The Government previously took no position on the issue presented here. See discussion infra under “Back- 
ground”. 

2 The Court extended the temporary injunctions that were then in effect in these actions to twenty days after 
final disposition by the Court following remand. 
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house, for consumption on or after January 14, 1981 and exported 
on or before December 31, 1981. 

Thereafter, the Court received a letter from plaintiffs’ counsel 
dated January 27, 1984 advising that plaintiffs approved ITA’s sup- 
plemental final results. By letter dated February 1, 1984, this 
Court requested plaintiffs’ counsel to submit an appropriate motion 
and order, preferably consented to by defendants, disposing of these 
cases. Subsequently, counsel for both parties conferred on the ap- 
propriate form of a consent motion and order for judgment, but 
were unable to agree on a proposed order. 

In their proposed order, plaintiffs sought judgment: (1) approving 
ITA’s supplemental final results; (2) releasing plaintiffs and their 
surety from their bond; (3) directing the Customs Service to refund 
all cash deposits of estimated countervailing duties tendered by 
Hide-Away to Customs for the entry of Mexican leather wearing 
apparel during the period January 14, 1981 through December 31, 
1981; and (4) directing the Customs Service to pay interest on all 
such cash deposits under 19 U.S.C. § 1677g. Defendants’ counsel 
wrote on March 6, 1984 to plaintiffs’ counsel stating that “[wle 
cannot agree to a motion and order which requires Commerce to do 
what it is statutorily mandated to do, i.e., refund cash deposits of 
estimated countervailing duties and release plaintiff from its 
bond”. Moreover, for reasons known only to themselves, defendants 
took no position respecting plaintiffs’ request for the payment of in- 
terest. 

For the reasons stated in its decision of April 13, 1984 (Slip Op. 
84-41) this Court: (1) affirmed ITA’s supplemental final results; (2) 
released plaintiffs and their surety from their bond; (3) directed 
Customs to refund all of Hide-Away’s cash deposits of estimated 
countervailing duties; and (4) denied plaintiffs’ request for interest. 


Why IntTerEst Was DENIED 


In essence, the Court denied plaintiffs’ request for interest under 
19 U.S.C. § 1677g because that provision, by its terms, provides for 
the payment of interest on overpayments* of amounts deposited as 
estimated countervailing duties “on merchandise entered, or with- 
drawn from warehouse, for consumption on and after the date on 
which notice of an affirmative [injury] determination of the [Inter- 
national Trade] Commission [‘‘ITC’’] under section 705(b) or 735(b) 
[19 U.S.C. § 1671d(b) or 1673d(b)] with respect to such merchandise 
is published”. The Court reasoned that inasmuch as Mexico is not a 
“country under the Agreement” within the meaning of 19 U.S.C. 
§ 1671b (Mexico is a nonsignatory to the Agreement on Interpreta- 
tion and Application of Articles VI, XVI and XXIII of the General 
Agreement on Tariffs and Trade (“Subsidies Code’’)) no injury de- 


3 The Court notes that 19 U.S.C. § 1677g provides for interest on underpayments of estimated countervailing 
duties as well. 





68 CUSTOMS BULLETIN AND DECISIONS, VOL. 18, NO. 51, DECEMBER 19, 1984 


termination by the ITC under 19 U.S.C. § 1671d(b) was required in 
order to impose countervailing duties. Thus, an operative circum- 
stance or prerequisite for the payment of interest under 19 U.S.C. 
§ 1677g—viz., notice of an affirmative injury determination under 
section 1671d(b)—did not, and could not, occur. Consequently, the 
Court determined that in the case of a nonsignatory country such 
as Mexico, the law existing prior to the Trade Agreements Act of 
1979, when no interest could be paid by the Government respecting 
overpayments of amounts to secure a liability for countervailing 
duties, is still in effect. 

It was further noted that plaintiffs seek interest on their deposits 
of estimated countervailing duties in connection with entries on 
and after January 14, 1981, the date of ITA’s preliminary affirma- 
tive determination. Such an award, if granted, would be more fa- 
vorable than could be allowed under 19 U.S.C. § 1677g in the case 
of merchandise imported from a country under the Agreement for 
which an injury determination is required. Concluding, the Court 
emphasized that in the case of merchandise from countries under 
the Agreement, 19 U.S.C. § 1677g provides for interest on overpay- 
ments only with respect to entries on and after the date of publica- 
tion of the ITC’s injury determination. 


OPINION 


Plaintiffs and defendants, as well as amicus, contend that the 
Court erred in holding that plaintiffs were not entitled to interest 
on amounts deposited as estimated countervailing duties. Accord- 
ingly, plaintiffs request that Point 4 of this Court’s order of April 
13, 1984 be modified to award them interest on their cash deposits 
of estimated countervailing duties tendered to Customs for the 
entry of Mexican leather wearing apparel during the period Janu- 
ary 14, 1981 (date liquidation was suspended in the preliminary af- 
firmative determination) through December 31, 1981 (end of the 
review period); that interest be allowed at the annual rate or rates 
established by section 6621 of the Internal Revenue Code as provid- 
ed 19 U.S.C. § 1677g; and that the interest be calculated from April 
10, 1981 (date ITA published notice of its final affirmative counter- 
vailing duty determination) to the date plaintiffs’ entries during 
the period of January 14, 1981 through December 31, 1981 are liq- 
uidated. Although defendants and amicus agree that interest 
should be paid on plaintiffs’ cash deposits of estimated countervail- 
ing duties, they are of the view that interest is payable only on 
such deposits made in connection with entries of Mexican leather 
wearing apparel on and after April 10, 1981—the date of ITA’s 
final affirmative countervailing duty determination—through De- 
cember 31, 1981. 

For the reasons below, the Court holds that plaintiffs are entitled 
to interest on their cash deposits of estimated countervailing 
duties, but that such interest is payable only on deposits made in 
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connection with entries on and after April 10, 1981, the date of 
ITA’s final affirmative countervailing duty determination. 

Prior to enactment of the Trade Agreements Act of 1979, Pub. L. 
No. 96-39, 93 Stat. 144 (‘the Act’), effective January 1, 1980, our 
countervailing duty law (viz., section 303 of the Tariff Act of 1930, 
19 U.S.C. § 1303) did not (except in certain cases) require an injury 
determination as a condition precedent to the imposition of coun- 
tervailing duties upon imported merchandise benefitting from a 
subsidy. In order to conform United States law to the Subsidies 
Code, such an injury test was included in the Act. The test, howev- 
er, was intended to be applicable to only those countries who were 
signatories to the Subsidies Code. S. Rep. No. 249, 96th Cong., Ist 
Sess. 13, reprinted in 1979 U.S. Code Cong. & Ad. News 399. For 
nonsignatories to the Subsidies Code, countervailing duties would 
continue to be imposed without an injury determination. S. Rep. 
No. 249 at 48-44, 1979 U.S. Code Cong. & Ad. News 429-430. 

The new countervailing duty law (Title VII added to the Tariff 
Act of 1930 by the Trade Agreements Act of 1979) not only intro- 
duced a “material injury” test, but also included a number of other 
important provisions. One such provision pertinent here is section 
778 of the Act, 19 U.S.C. § 1677g, providing for interest on overpay- 
ments and underpayments of deposits. As explained in Slip Op. 84- 
41, prior to the Act no interest was allowed on overpayments or un- 
derpayments of amounts deposited by an importer to secure a li- 
ability for countervailing duties. 

To reiterate, in Slip Op. 84-41 the Court held that plaintiffs were 
not entitled to interest because Mexico is not a signatory to the 
subsidies code, and therefore, no injury determination by the Com- 
mission was required or was made in the present case. The Court 
has carefully considered the argument of counsel for the parties 
and of amicus and must agree that in the present cases interest 
must be allowed, but only in connection with cash deposits of esti- 
mated countervailing duties on shipments of Mexican wearing ap- 
parel entered, or withdrawn from warehouse for consumption, on 
and after April 10, 1981 through December 31, 1981, if any. 

As part of the new countervailing duty law, Congress amended 
19 U.S.C. § 1303 to provide, in relevant part, as follows: 


(b) The duty imposed under subsection (a) of this section 
shall be imposed, under regulations prescribed by the adminis- 
tering authority ..., in accordance with subtitle IV of this 
chapter [19 U.S.C. § 1671 et seqg.] (relating to the imposition of 
countervailing duties) except that, in the case of any imported 
article or merchandise which is not free of duty— 

(1) No determination by the United States International 
Trade Commission under section 1671b(a), 1671c, or 1671(b) of 
this title shall be required, 


* * * « * * * 
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(4) Any reference to deteminations by the Commission, or to 
the suspension of an investigation under section 1671c(c) of this 
title which are not permitted or required by this subsection 
shall be disregarded. 


It appears from a reading of 19 U.S.C. § 1303(b) that one of the 
major differences between section 1303 proceedings (for countries 
not “under the Agreement’) and those pursuant to 19 U.S.C. 
§ 1671, et seg. (for countries “under the Agreement”), is that section 
1671, et seg. require an affirmative injury determination by the ITC 
prior to the issuance of a countervailing duty order. That there is 
no other relevant difference in the applicable procedures is estab- 
lished by virtue of the reference in section 1303(b) to the provisions 
of 19 U.S.C. § 1671, et seg., and the requirement that “any refer- 
ence to determinations by the Commission . . . which are not per- 
mitted or required by . . . [section 1303(b)] shall be disregarded.” 
See Industrial Fasterners Group, American Importers Association v. 
United States, 2 CIT 181, 184 (1981); S. Rep. No. 249, at 103-104, 
1979 U.S. Code Cong. & Ad. News, at 489-490. 

Congress specified, with certain exceptions not pertinent to this 
case, that countervailing duties under section 1303 be imposed in 
accordance with the provisions contained in 19 U.S.C. § 1671 et seq.; 
hence the provisions of 19 U.S.C. § 1677g concerning interest on 
overpayments (and the collection of interest on underpayments) of 
estimated countervailing duties are also applicable to deposits of 
estimated countervailing duties imposed under section 1303. 

It appears that interest is payable under 19 U.S.C. §1677g in 
cases where section 1303 is applicable, but significantly the statute 
is silent as to the particular entries that are eligible for such inter- 
est. To simply “disregard” the reference in section 1677g to an 
injury determination, as required by 19 U.S.C. § 1303(b)(4)—without 
more—would leave a vital gap in the statute. While under section 
1677g the Government is directed to pay interest on overpayments 
of countervailing duty deposits, Congress did not prescribe the time 
frame within which entries would be eligible for such interest in 
cases arising under section 1303. Congress did, however, direct the 
administering authority to prescribe regulations in accordance with 
the applicable provisions of Title VII for cases arising under 19 
U.S.C. § 1303, as is clearly stated in section 1303(b): “The duty im- 
posed, under subsection (a) shall be imposed, under regulations pre- 
scribed by the administering authority . . . in accordance with title 
VII of this Act... .” Unfortunately, no regulation pertinent to the 
parties’ disagreement in interpretation of section 1677g has been 
promulgated by ITA (indeed, no such regulation has been called to 
the Court’s attention). 

Since Congress has not expressly addressed the issue of the time 
frame for which interest is to be paid in the absence of a final af- 
firmative injury determination by the Commission (nor has ITA ad- 
dressed that issue by regulation), ‘the court must extrapolate con- 
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gressional intent from areas where the expression of intent is clear, 
applying the more generally expressed intent to the specific issue 
before it”. National Wildlife Federation v. Gorsuch, 530 F. Supp. 
1291 (D.D.C. 1982). Cf, Asahi Chemical Industry Company, Ltd. v. 
United States, 4 CIT 120, 548 F. Supp. 1261 (1982); Diversified Prod- 
ucts Corporation v. United States, 6 CIT _, Slip Op. 83-96 (Septem- 
ber 27), 1983). 

While plaintiffs and (now) defendants agree that all overpay- 
ments of estimated countervailing duty deposits must be refunded, 
they do not agree as to the entries for which interest must be paid 
pursuant to section 1677g.* As noted supra, plaintiffs seek interest 
on cash deposits of estimated countervailing duties for entries 
during the period January 14, 1981 through December 31, 1981, 
with interest to be calculated from April 10, 1981, the date ITA 
published notice of its final affirmative countervailing duty deter- 
mination, to the date the entries are liquidated. Defendants and 
amicus, on the other hand, maintain that under section 1677g in- 
terest must be paid only with respect to entries on or after April 
10, 1981 through December 31, 1981. Essentially, then, defendants 
and amicus insist that plaintiffs are not entitled to interest respect- 
ing entries made prior to April 10, 1981. 

The Court agrees with the interpretation urged by defendants 
and amicus. 

In specifying which entries would be eligible for interest under 
19 U.S.C. 1677g, Congress chose the point in an investigation at 
which an importers’ liability for countervailing duties first becomes 
fixed—that is, upon ITC’s final affirmative injury determination. 
Following the injury determination, all that remains, then, is the 
purely ministerial task of publication by ITA of a countervailing 
duty order “[w]ithin 7 days after being notified by the Commission 
of an affirmative determination under section 705(b).”’ See 19 U.S.C. 
§ 167le(a) (1982). Cf, Royal Business Machines, Inc. v. United 
States, 1 CIT 80, 86, 507 F. Supp. 1007, 1012 (1980). Where investi- 
gations under 19 U.S.C. § 1303 do not require an injury finding by 
the ITC, the last substantive determination is ITA’s final affirma- 
tive determination that a “bounty or grant” is being received 
within the meaning of section 1303. At that point, all the prerequi- 
sites for the imposition of countervailing duties on merchandise 
from countries not “under the Agreement” are satisfied.® It is rea- 
sonable, therefore, in applying 19 U.S.C. § 1677g to the context of 
an investigation under 19 U.S.C. § 1303, that interest be paid only 
in connection with entries on and after the date of ITA’s final af- 
firmative countervailing duty determination. 


* Defendants previously raised no issue concerning the entries that are eligible for payment of interest. 

5 Significantly, it has been ITA’s practice to publish notice of a countervailing duty order under 19 U.S.C. 
§ 1303 concurrently with publication of the corresponding notice of its final affirmative determination. The 
countervailing duty order in the instant case is in point. See 46 Fed. Reg. 21,357 (1981). 
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The short of the matter is: by its retention and amendment of 19 
U.S.C. § 1303 for countervailing duty investigations concerning im- 
ports from countries not “under the Agreement’, Congress intend- 
ed that the injury determination required by the Subsidies Code 
and implemented by the new Title VII of the Act would be inappli- 
cable to countries not “under the Agreement’. In all other re- 
spects, with the exception of certain specifically exempted provi- 
sions, the new procedures of Title VII were made fully applicable 
to countervailing duty orders issued under 19 U.S.C. § 1303. 

Furthermore, the Court finds that the most reasonable construc- 
tion of section 1677g in proceedings under section 1303 is that 
urged by defendants and amicus. 


CONCLUSION 


In view of the conclusions reached above it is hereby ordered: 

1. The parties’ motions for rehearing are granted. 

2. Point 4 of this Court’s judgment in Slip Op. 84-41 issued on 
April 13, 1984 is amended to read as follows: 


Interest shall be paid plaintiffs on their cash deposits of esti- 
mated countervailing duties in connection with Mexican leath- 
er wearing apparel entered, or withdrawn from warehouse, for 
consumption on or after April 10, 1981 through December 31, 
1981, if any. 
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